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PREFACE. 


Tnk subject of International Law is one which has engaged the 
earnest attention of the greatest thinkers, jurists, and statesmen 
in modern times, and it embraces a voluminous literature. By 
common consent, however, its observance and enforcement have 
been passing through a period of decline, and its present 
condition, in the opinion of the most competent judges, is not 
merely highly unsatisfactory, but such as to give rise to serious 
anticipations with regard to its future fate. Though much of an 
occasional nature has been written and said with regard to this 
aspect of the matter, it seems desirable to present it in a co- 
ordinated and systematic form, having regard both to the rise and 
growth of International Law, to the problems which now await 
solution, and to its prospects of survival in the future. While 
every endeavour has been made to ensure accuracy of statement, 
this little treatise does not pretend to be exhaustive. Its object 
is rather, in popular form, to give a summary of past history and 
existing practice, from which general conclusions relevant to its 
main subject-matter may be drawn, and thus to seek to arouse 
interest in matters which, it is almost a truism to say, are of 
immense importance for the welfare of the world and the advance- 
ment of humanity. ‘To these no thinking man or woman can be 
indifferent. 

In the pages of this work will be found numerous statements, 
derived from authoritative sources, as to the vital part which 
International Law has to play in the life of States, and its effect 
upon their citizens; while attention is drawn to dangers which 
have arisen, and which will still arise, from the failure to observe 
its precepts. The truth cannot too often or too strongly be 
insisted upon, that without precise definition, recognition, and 
understanding of the principles of International Law, and due 
regards to its commands, not only must the relations between the 
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nations become anarchic and purposeless, but the nature of 
individual men will as an almost necessary consequence be 
subjected to a profound deterioration, with perhaps ultimate 
decay. The lowering or disappearance of international standards 
of conduct entails similar consequences in national and even in 
individual life. And, conversely, just as law is necessary to every 
well-ordered and_ self-respecting national community, so its 
existence and observance are essential to the well-being of the 
community of States. ‘‘ Where there is no vision, the people 
perish; but he that keepeth the law, happy is he.” 

One may be permitted to believe that, given earnestness and 
due regard to practical considerations, most of the obstacles may 
be removed which stand in the way of the due realisation of the 
aims of International Law. The present is dark, but there are 
glimmerings of light; and, with patience and honesty, the way 
may be opened to a better understanding between the nations. 


The contribution of the Dawes Plan in relation to reparations, 
though of outstanding importance, is too recent to admit of 
- adequate discussion in the work. 

I have to express my gratitude to Dr. H. H. L. Bellot and 
Mr. Wyndham A. Bewes, for reading the manuscript and 
proofs, and seeing the work through the press. 


JOHANNESBURG, 
SoutH AFRICA. 
December, 1924. 
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THE 
RENASCENCE OF INTERNATIONAL LAW, 


PARTI 


THE DECLINE OF INTERNATIONAL LAW. 


IIs 
INTRODUCTION. 


Among those who are most competent to express an opinion 
on the matter—statesmen, publicists, international lawyers, 
historians, and discriminating observers of contemporary events 
—there is a fairly widespread agreement that the present age has 
witnessed a great decline in the observance of the principles of 
International Law, and a firm belief that, without their revival 
in active practice, the nations of the earth are destined to 
relapse into primitive barbarism. On the other hand there are 
some who go so far as to say that there is no such thing as 
International Law; others, who hold that it merely consists of 
an accumulation or collection of precedents which, however 
unjustifiable or reprehensible in themselves, have hardened into 
eustom by virtue of their having been allowed to pass 
unchecked or unpunished ; others, again, who believe that, how- 
ever admirable its principles may be in the abstract, it is 
incapable of enforcement. Such thinkers regard International 
Law as either useless, or as a collection of mere abstract rules 
which are applicable only in theory, or, worse still, as merely 
embodying the will of the strongest at the moment of its 
execution. All these doctrines are pernicious, whether from 
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the point of view of the international jurist who deals with 
his subject in the abstract, or of the statesman who has to 
apply certain rules in the practical affairs of international 
relationships. In brief, it may be said that if International 
Law is to survive, it must consist of a well-defined body of 
rules which are capable of enforcement, and that these rules 
must be actively enforced in practice. Without such enforce- 
ment, the rules will fall into desuetude, each nation will assert 
its own arbitrary view of the general or particular international 
situation, and ultimately there will, in effect, be no law but the 
law of the strongest. That such a state of affairs will have 
the most serious effects on civilisation as a whole, including also 
the internal life of particular nations, there can be no gain- 
saying. There are signs that in recent times there has been 
a tendency in this direction, and that, if it continue without 
check for too long a period, either universal anarchy or universal 
despotism will be the result. Of such a conceivable situation a 
recent writer in the Times Literary Supplement (a) says: ** It 
does seem a quite possible thing that in the future some group 
of men, enormously powerful by a concentration in their hands 
of the means of power, should establish a world dominion. .. . 
We may really be moving to an organisation of the world under 
a Power which combines the characteristics of a_ political 
despotism and a great commercial trust—a Power which would 
surround each individual by an invisible web which it was 
hopeless for him to try to break. The strain of international 
conflict, of class warfare, everything which tends to make life 
disorderly and miserable, makes such a consummation more 
possible; for if the choice is between chaos and despotism, most 
men in the long run prefer despotism as the lesser evil.”’ 

Lesser evil though it may be, if mankind is to rise in the 
scale, a world despotism must be avoided at all costs. History 
furnishes too many instances of the pernicious effects wrought 
by large despotisms not merely on the lives and liberties of their 
subjects, but upon their very souls. We need only instance the 
Roman Empire, the reigns of Charles V. and Philip II. of 
Spain, and the Romanoffs at the most unbridled period of their 
rule. 


(a) March 29th, 1923 (‘‘ The Peril of Civilization ”). 
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Among those who assert that the present is a period of 
decline, although they are hopeful of the future, we may select 
two authorities who approach the subject from widely different 
standpoints. These are Sir John Macdonell, who throughout 
his life was an earnest worker in the cause of international 
peace, and at the end of it an ardent supporter of the League 
of Nations, and Dr. David Jayne Hill, who looks forward to the 
reign of International Law with equal ardour, but is a whole- 
hearted defender of the position maintained by the United 
States Senate with regard to the ratification of the Treaty of 
Versailles and the foundation of the League. Sir John 
Macdoneli says : ‘*‘ International Law is passing through a crisis. 
According to. a common opinion it has come to an end.... 
Many observers think that the rules of International Law, built 
up for centuries, have disappeared. ... That judgment is 
common, but it is, I believe, erroneous. It rarely comes from 
those best acquainted with the history of International Law. 
It is no more true than was a similar judgment often expressed 
during the anarchy of the Napoleonic wars. It does not take 
note of the fact that the contraventions of International Law 
have chiefly been by one of the belligerents. It makes too much 
of recent events and too little of the necessities of human inter- 
course, out of which those rules grew, and which will survive 
this war’’’(b). At the moment, however, we are concerned, 
not with the hope for the future which is expressed in the fore- 
going passage, but with the admission that International Law 
is, so to speak, on trial at the present time. In the same way, 
Dr. Hill says: ‘‘ The Law of Nations has temporarily fallen 
into disrepute as even more vague and uncertain than other 
branches of the law”’ (c). 

Both authors, it will be seen, expressly refer their view of 
the subject to the conditions existing during or arising out of the 
Great War of 1914 to 1918, and from this it might be inferred 
that, such conditions being largely temporary, upon their 
ceasing to exist International Law would once more resume its 
sway, not merely as an abstract theory, but as a rule of 


(b) Introduction to International Law and the Great War, by Coleman 
Phillipson (1915, p. xvii). , Ph 
(c) Present Problems in Foreign Policy (1919, p. 70). 
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practice. A moment’s consideration, however, will indicate 
that such a deduction cannot be made. As will be shown later 
on, the practice in regard to International Law during the war, 
or rather, its contraventions, were the outcome of a more or less 
settled policy and conduct, both of which had arisen some con- 
siderable period before the war; infractions of International 
Law were defended by those who committed them on the 
ground that they were in fact legitimate and justifiable, which 
was, in effect, the putting forward of a new version of Inter- 
national Law; and the war itself was spread over so extensive 
a portion of the globe—much greater than had in all past 
history been subjected to the pernicious effects of war at any 
one given period—and the infractions of the rules of warfare 
were so numerous and their repercussions on the life of nations 
affected by them, whether belligerent or neutral, so large, that 
if the practices which were initiated during it were to pass as 
being merely indicative of a temporary phase, then Inter- 
national Law itself must be a merely temporary thing. The 
Great War and the events which were its immediate outcome 
furnished the most important occasion ever known for the 
application of the principles of International Law. It is true 
that, to a considerable extent, they were not applied or enforced. 
The extent of their non-application or non-enforcement is the 
measure of the failure of International Law. But, as previously 
stated, ‘in the view of all those persons who believe in the 
mission or the applicability of International Law, there is 
urgent necessity for a revival, in the same way as men, at 
periods of religious decline, have found the necessity for a revival 
in the principles of faith and the practice of good works. Just 
as individuals who have fallen into evil ways need to 
appreciate the principles of morality and to carry them out in 
practice, if they would regenerate themselves, so nations, to 
ensure the continuance of the brotherhood of men, must 
examine and settle the principles of international conduct, and 
actively carry them out. 

Such a revival, which would appear to be indicated by 
the necessities of the time, may be designated a Renascence of 
International Law. The term is used here in its literal signifi- 
cance of a re-birth, or a re-growth, rather than in that of the 
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literary and intellectual Renaissance which succeeded the Middle 
Ages. Furthermore, it is employed in a practical sense. It is 
not sufficient merely to lay down and to embalm abstract prin- 
ciples. Works on the subject abound on every hand, not only 
those of the classical authorities, like Grotius, Puffendorf, 
Bynkershoek, Vattel, and a host of others too numerous to 
mention, but of a large number of contemporary writers, many 
of them of great merit, who are engaged in exploring the subject 
in its various ramifications from every point of view. What is 
needed is more than this—to sift and reconcile these principles, 
and to inculeate them among the nations, and to endeavour to 
secure their observance as a matter of active life and growth. 
Without life there can be no vigilance, which means keen and 
continuous watchfulness and observance; and without growth 
there will only be retrogression and ultimate decay. It must 
be added, to prevent misconception, that the formulation of 
principles and their active enforcement is the business of the 
rulers of all nations, meeting for one common purpose and 
acting with one common consent. No one person or body of 
persons can hope or attempt to do that which is the equal 
concern of all mankind. A work such as the present can only 
be a plea—not the first by any means—for the revival of 
International Law and the securing of modes whereby its obser- 
vance and enforcement may become permanent, having due 
regard to the nature of men and the changes which are neces- 
sarily wrought by the advance of time. 

In order to estimate the necessity for a Renascence of 
International Law, it will be desirable, in the first place, to 
take a brief glance at its past history, and to indicate the 
extent to which there has been a decline. The causes of that 
decline must be shortly investigated, and suggestions, though 
only tentative, be made as to the manner in which they may 
be eradicated or overcome. It is not pretended that anything 
original, or not familiar to all, will be attempted or expressed. 
But it seems necessary to indicate the main facts of outstanding 
importance, well known though they be, in order that the 
position may be made clear. It may be added that the term 
International Law is here employed mainly, not in the sense of a 
body of rules laid down or codified by jurists, but as a set of 
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principles recognised and acted upon by the nations of the world, 
considered as independent States, in their mutual relations and 
intercourse. 


II. 


’ 


GROWTH OF INTERNATIONAL LAW IN THE PAST. 


It was natural that in primitive times, before there was 
anything in the nature of full national development, there would 
be little room for the formulation or application of principles 
regulating intercourse between nations, whether in peace or war. 
International Law, as we understand it, presupposes the existence 
of independent States, for States, as distinguished from peoples, 
races, or even nations, are the subjects of International Law. 
In early historical times there usually was one large, dominating 
State, holding sway over a great portion of the known world, with 
several or many inferior or tributary peoples. Witness the 
monarchies of Egypt, Assyria, and Babylonia. At a very early 
period, however, there grew up the observance of certain usages 
in the relations, mainly warlike, between independent or semi- 
independent peoples. Such were the sending of heralds, the 
notification of hostilities, the abhorrence of the use of poison 
against declared enemies, the right to ransom, and the rudiments 
of chivalrous conduct towards a defeated foe. With the rise of 
Greece and Rome, we find the beginnings of an international 
system, to which modern historical jurists have devoted consider- 
able attention. 

On the whole, however, the only mitigations of the original 
barbarous practices prevailing in warfare were introduced at the 
will of the stronger Power, or of the conqueror. Such practices 
continued unchecked until a late period, and there could not be 
said to be a regular system of international relationships until 
the Middle Ages. ‘* No such body of rules,’”’ says Sir Frederick 
Pollock, ‘‘ can be said to have existed before the end of the 
Middle Ages’? (d). This author holds the view that there can, 
in strictness, not be said to have been anything in the nature 
of a system of International Law before the time of Grotius. 
While, on the one hand, he admits that the customs and obliga- 


(d) Cambridge Modern History (vol. 12, p. 708). 
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tions of chivalry had some influence, and that they were 
reinforced by the coextensive jurisdiction and influence of the 
Church, stating that ‘‘so far as the common faith of western 
Christendom strengthened the common tradition of justice 
handed down through the institutions of the Roman Empire, 
and never wholly extinguished, it made an effectual contribution 
to the foundations of International Law,’’ he concludes, on the 
other hand : ‘* But, in themselves, the claims of the Church, like 
those of the medieval Empire, were neither national nor inter- 
national, but supra-national ... In Italy the spirit of chivalry, 
Germanic rather than Latin in its origin, was weakest... ; and 
in Italy the inhumanity of medieval war, whether conducted by 
republics or despots, was at its very worst.’? To the contrary 
is Sir Thomas Barclay (e), who says : ‘* In diplomacy even more 
than in matters of domestic government precedents play a 
dominant part in the growth of usage. These precedents are 
often in themselves originally local usages, such as grew up in 
the intercourse of the Italian communities. Italy, in fact, served 
as a laboratory for early diplomats and writers. It was in the 
intercourse of these active and ambitious States that grew up 
the very notion of a foreign diplomacy and the necessity of rules 
of conduct in this miniature Europe, with its perpetual 
antagonisms and jealousies, its balance of power, its idea of a 
State distinct from a nation and of a community of States elbow- 
ing each other in their daily contact. It was there that grew up 
the institution of passports, the distinction between armed forces 
and “civilians, international comity, and in fact the very notion 
that States have an interest in the observance of law and order 
among them.”’ 

Without adopting the statement of either of these dis- 
tinguished authorities, it seems fairly safe to follow the view 
that there could not be said to be a recognised body of rules—or, 
rather, customs, for the bulk of them consisted of customs which 
had grown up and been recognised in the course of time—until 
after the Reformation, or, even later, the Thirty Years’ War, 
when a group of great writers appeared, and published works in 
which they set forth their theories of the origin of International 


(e) Encyclopaedia Britannica (vol. 14, p. 696, 11th ed., art. ‘* International 
Law ’’). 
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Law, collected the customs in vogue, and pointed out what 
improvements were necessary. From such works the modern 
_system of International Law may be said to have taken its rise. 
It is true that these works, as such, had no authority. But they 
contributed powerfully to shape and mould the views of rulers 
and statesmen, and to influence their practice. While on the 
one hand, ‘‘ the opinions of jurists in International Law can have 
little more than the value of criticism and co-ordination,’’ and 
‘“‘they have seldom served to make law, though they have the 
weight of all statements made by those who have made a 
special study of any branch of law, as to what they had gathered 
to be the existing practice at the time when they wrote, or, as 
to the trend which they showed that practice might be 
taking ’’ (f), still, ‘* Sir Henry Maine gave the right answer ”’ (g), 
when he said : ‘* What we have to notice is that the founders of 
International Law, though they did not create a sanction, created 
a law-abiding sentiment. They diffused among sovereigns, and 
the literate classes in communities, a strong repugnance to the 
neglect or breach of certain rules regulating the relations and 
actions of States. They did this not by threatening punish- 
ments, but by the alternative and older method, long known in 
Europe and Asia, of creating a strong approval of a certain body 
of rules.”? Sir Frederick Pollock adds: *‘ To put it in a slightly 
different way, they were able to mould the custom of princes and 
their advisers while it was still plastic; and it took form as a real 
though imperfect customary law, not a mere assemblage of moral 
precepts.” 

Along with these customs there existed a number of treaties 
between different States. None of these, in early times, at any 
rate, were of wide general application, but they were binding 
between the parties to them, at least for a time, and they con- 
stituted precedents for guidance in the formation of future 
conventions of a similar kind. The earliest of them appear to 
have been treaties of alliance between the parties, for purposes 
of offence and defence. In the beginning conquerors do not 
appear to have made treaties of peace, preferring to rely upon 
their own dominant position to enforce their will, except in cases 


(f) Barclay (wbi sup., p. 697). (g) Pollock (wbi sup., p. 711). 
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where the conquered opponent remained too powerful to con- 
tinue, or to be likely to continue, in permanent subjection. 
Karly conquerors were filled with ideas of world domination, and . 
as long as they had sufficient forces at their disposal they 
preferred to subject vanquished nations to actual occupation. 
In course of time, when great empires began to split up into 
smaller States, each with a vigorous, independent life of its own, 
such a practice no longer commended itself, and it was deemed 
more politic to enter into treaties of peace, under which hostages 
were given, indemnities were paid, territory was ceded, and 
undertakings were given with regard to the reduction of military 
forces and the abandonment of political pretensions. But even 
in ancient times there were treaties conferring the right of 
hospitality and of intercourse, and providing for the regulation 
of commerce and freedom from payment of import dues (h). 
At the beginning of the sixteenth century there was a consider- 
able body of treaties of various kinds, thus presenting, together 
with the recognised customs, the material for a system of 
International Law (i). 

All modern International Law may be said to be built upon 
these two foundations. In the words of Professor Oppenheim (hk), 
“* Customs and treaties are the two exclusive sources of the law of 
nations.’’ As subsidiary factors influencing the gradual growth 
of International Law he adds: ‘** Opinions of famous writers on 
International Law, decisions of prize courts, arbitral awards, 
instructions issued by the different States for the guidance of 
their diplomatic and other organs, State papers concerning 
foreign politics, certain municipal laws, decisions of municipal 
courts. All these and other factors may influence the growth 
of International Law either by creating usages which gradually 
turn into custom, or by inducing the members of the Family of 
Nations to conclude such treaties as stipulate legal rules for 
.future international conduct.’? He adds that ‘‘ the so-called 
comity ’’ also influences the growth of International Law, not 
because it has any binding force, consisting, as it does, of *‘ rules 
of politeness, convenience and good will,’ but because they 


(h) Whewell’s Grotius (1883, vol. 2, pp. 183-4). 
(it) See Leibnitz’ Codex juris gentium (1693). 
(k) International Law (1905, sec. 19). 
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gradually become recognised as principles of conduct, so that 
‘many a rule which formerly was a rule of International Comity 
only is nowadays a rule of International Law.”’ 

By universal consent, Hugo Grotius (15883—1645) is regarded 
as the father of modern International Law. In his famous 
treatise, De Jure Belli ac Pacis, which appeared at Paris in 1625, 
he not only gave an exhaustive summary of international prac- 
tices and rules in former times and in his own day, but, 
combining history with philosophy, stated his own views on the 
subject, and led up to an exposition of a common law of rights 
which is of force in governing the mutual relations of States. In 
dealing with the laws of warfare, ‘‘ he first stated the strict laws 
of war in the crudest form and with almost ironical exaggeration. 
Then he proceeded to state under the name of ‘ temperaments ’ 
the considerations of natural equity which forbid righteous 
princes and generals to use their customary rights to the utter- 
most.... Not having any coercive authority to invoke, Grotius 
trusted to counsels of perfection to be effectual where dogmatic 
precepts might have failed. An artificial method, certainly ; but 
amply justified by success. All, and more than all, the 
‘temperaments’ of Grotius have long since been assimilated by 
the ordinary rules of civilised warfare ’’ (1). Considering his 
work as a whole, ‘* he sublimated the feelings of his age ’”’ (m). 
In the words of Sir James Mackintosh, the work of Grotius ‘“ is 
perhaps the most complete that the world has yet owed, at so 
early a stage in the progress of any science, to the genius and 
learning of one man.’’ 

Thus, this treatise of Grotius had a profound effect, not 
merely upon succeeding writers on the subject, but on the 
opinions, policy, and conduct of rulers of modern nations. It is 
almost safe to say that there have been no applications of 
International Law in recent times which are not ultimately 
traceable, in some form or other, to the influence of Grotius. 

He was followed, in the first place, by numerous writers of 
great weight, who either expounded or discussed the principles 
which he collected or formulated, as well as modern alterations, 
improvements, or deficiencies. It is impossible to enumerate 


(l) Sir F. Pollock (ubi sup., p. 711). 
(m) Barclay (wbi sup., p. 697). 
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even one-tenth of them. It is sufficient to mention such names 
as Zouche, Puffendorf and Leibnitz in the seventeenth ; 
Bynkershoek, De Wolff, de Martens and Vattel in the eighteenth ; 
Savigny, Kent, Wheaton, Sanchez, Bluntschli, Phillimore, 
Calvo, F. de Martens, Rivier, Asser, Hall and Westlake in the 
nineteenth; and Oppenheim, Phillipson, and Smith (Lord 
Birkenhead) in the twentieth century (n). 

Still more important were the innovations in international 
practice, which gradually hardened into rules which were recog- 
nised by many, if not all, civilised States. To enumerate all of 
these would be to write a history of the subject, and thus to 
transgress the limits of this treatise. It is sufficient briefly to 
indicate a few. 

I. In the first place, as far as pacific relations between States 
are concerned, we have to notice the right of intercourse, mani- 
fested not only by trading relations, but by the recognition of 
accredited representatives of the Sovereigns of States. For a 
long period, although such representatives had been commis- 
sioned as legates or envoys from very early times, there was no 
very clear acknowledgment that any special privileges attached 
to them, and in ancient times and even to the close of the Middle 
Ages it frequently happened that not only were their missions 
treated with discourtesy, but they themselves were seized and 
cast into prison. Gradually, however, considerations of comity 
caused them to be treated with more respect, and during the 
seventeenth century there came to be general recognition of their 
inviolability, at least among Western nations. But even so 
humane and cultured a lawyer as Lord Coke held that if an 
ambassador committed any crime contra jus gentium he lost his 
privilege and dignity as an ambassador. As late as the 
eighteenth century there were cases of ambassadors being refused 
passports and their goods being seized for debt. Ultimately, 
the rights of diplomats were settled by the Congresses of Vienna 
(1815) and Aix-la-Chapelle (1818), public ministers being divided 
into (1) ambassadors and papal legates or nuncios, (2) envoys, 
ministers, or others accredited to Sovereigns, (3) resident 
ministers accredited to Sovereigns, and (4) chargés d’affaires 


(n) A useful list of writers, indicating their relative merits, is contained 
in Dr. Phillipson’s work. 
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accredited to the minister of foreign affairs. Ambassadors alone 
were deemed to have the representative character, representing 
directly the Sovereign or State by whom they were sent. The 
privileges which diplomatic agents acquired were (1) inviolability 
in their own persons and those of members of their suites, 
(2) exterritoriality, so that they and their houses are in no way 
subject to the Government to which they are sent, whether in 
respect of taxation, local rates, or otherwise; (3) immunity from 
civil and criminal jurisdictions, subject to restraint and expulsion 
for crimes of violence. During the nineteenth century the 
exemption of a diplomatic agent from the jurisdiction of the 
ordinary tribunals came to be treated as a matter of right rather 
than of courtesy. It was only at the beginning of the twentieth 
century that ambassadors were sent from and to the Powers of 
the East outside European civilisation (1905). Turkey, however, 
which had never been regarded as a Western Power, had for a 
long period received and sent ambassadors—the principal reason 
for this, apparently, being that rival Powers feared the effect of 
intrigues and counter-intrigues with the Porte, those Powers 
having important interests in the East. The foreign ministers 
of the United States accredited to the principal European capitals 
were also raised to ambassadorial rank at the end of the nine- 
teenth century, by virtue of an Act of Congress passed in 1893. 
By this date the privileges and immunities of ambassadors and 
other diplomatic agents had hardened into established custom. 
II. The wars of the Middle Ages had more or less definitely 
settled the composition of the States of modern Europe, as they 
continued to exist for several centuries. While they varied from 
time to time, their boundaries were fairly well known and recog- 
nised; though there were ambitious sovereigns, like Charles V., 
who attempted to rearrange those boundaries and to increase 
the extent of their dominions. Dynastic reasons, and territorial 
disputes, were also fruitful causes of unsettlement so far as 
national boundaries were concerned. Ultimately, by the Treaty 
of Westphalia (1648) changes and adjustments were made where- 
by the States of Europe, for all practical purposes, assumed their 
modern shape. The Treaty also embodied an ecclesiastical 
settlement, which secured toleration for the three great 
religious communities of the Germanic Empire. The contracting 
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Governments bound themselves to allow at least private worship, 
liberty of conscience, and the right of emigration for dissenters. 
This settlement did not extend to the hereditary lands of the 
house of Habsburg. But it removed one of the most fruitful 
causes of national and international dissension, which for two 
centuries at least had led to the commission of the most frightful 
crimes in the name of religion, and thus it indirectly led to the 
amelioration of international relations. More important were 
the provisions of the Treaty whereby the territorial sovereignty 
of the States of the Empire was recognised. They were 
empowered to contract treaties with each other, and with foreign 
Powers, saving the rights of the Emperor and the Empire. 
Moreover, the Emperor could not pronounce the ban of the 
Empire without the consent of the Imperial Diet. Both 
the Empire and the Diet were weakened in their powers by (1) the 
grant to the sixty-one Imperial cities of the right to vote on all 
Imperial business ; (2) the requirement of a unanimous decision in 
the three colleges of the Diet, which thus to all intents lost its 
legislative and fiscal powers; (8) the loss of territory; and (4) the 
erection of a frontier against France which was artificial and not 
natural, and therefore incapable of defence. The main political 
result was that Germany became the principal centre of European 
diplomacy and war, as opposed to Austria and even France. It 
may be added that the finishing touch to the work of the Treaty 
was given by the disappearance of the Holy Roman Empire in 
1806. 

The Treaty of Utrecht (1713), though more important as far 
as territorial changes were concerned, also embodied certain 
principles of interest from the point of view of International Law. 
As between France and England, the main cessions to England 
were Newfoundland, Nova Scotia, and the Hudson’s Bay Terri- 
tory, thus beginning the expansion of the British colonial 
empire—which had important results, ultimately, for Inter- 
national Law as well as for the relative position of Great Britain 
in the world’s economy. Between France and the United 
Netherlands a barrier of fortresses was agreed to. Spain ceded 
Gibraltar and Minorca to England. France entered into com- 
mercial treaties with both Great Britain and the United Provinces 
securing to each the most-favoured-nation treatment. The 
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provisions affecting International Law embodied matters of both 
peace and war, and, to avoid repetition, may all be stated here. 
They were (1) as between France and England, the flags of the 
nation to which their ships belonged should respectively cover all 
goods except contraband of war, without distinction of owner- 
ship, even in the case of vessels bound for a port belonging to an 
enemy of that nation—the principle of ‘‘ free ships, free goods ”’ ; 
(2) the French doctrine of contraband was adopted, classing 
munitions of war, horses, and saltpetre as contraband, and 
excluding provisions, money, and metals; (3) it secured the 
liberty to inhabitants of a ceded country to retain their 
nationality of origin. The territorial adjustments under the 
Treaty were also important for the future of international 
relationships. The American cessions to England have been 
mentioned. The King of Spain renounced for ever his claims to 
the French crown; approved the provisions of the English Act of 
Succession ; and promised to prevent the transfer of any land in 
America to France. Spain gave England the sole right, for 
thirty years, of importing negroes into Spanish America (the 
Asiento); and British merchants obtained the right of sending 
each year one vessel of 500 tons burden to trade with the 
Spanish American Colonies. The respective rights of France and 
Portugal in Cayenne and on the banks of the Amazon were 
settled. The “ Barrier Treaties ’’ assured a protected boundary 
to the Netherlands as against France; and the United Provinces 
obtained the right to fortify certain towns—these provisions 
being guaranteed by Great Britain (1715). 

The only important change made by the Treaty of Aix-la- 
Chapelle (1748), following the War of the Austrian Succession, 
was that the cession of Silesia and Glatz to Prussia was 
guaranteed. This was further confirmed by the Treaty of 
Hubertusburg (1763). 

By the Treaty of Paris (1763), concluding the Seven Years 
War, France ceded to England the whole of Canada, all her 
possessions in India; and, to Spain, Louisiana in exchange for 
Florida, which Spain made over to England. Thus France lost 
her colonial empire, and, for the time being, her navy was 
annihilated. 


The Treaty of Paris (1783) recognised the independence of the 


GROWTH OF INTERNATIONAL LAW IN THE PAST. 15 


United States, conceded to it certain fishery rights, and fixed its 
boundaries (provisionally, if not definitively). That of Versailles 
of the same date restored certain islands to France, ceded others 
to England, and practically re-established the status quo as far as 
France was concerned in the East Indies. In 1803 Louisiana was 
ceded to the United States by purchase. 

Most of the territorial settlements in Europe were temporarily 
upset by Napoleon as the result of his victories. But, after his 
downfall, the Treaty of Paris (1814) restored the limits of 
France as existing in 1792. The final Act, as agreed upon by the 
Congress of Vienna (1815), constituted the most important inter- 
national document of modern times, prior to the Treaty of 
Versailles of 1919. It united the Grand Duchy of Warsaw, as a 
kingdom of Poland, to the Russian Empire, excepting Posen,. 
Eastern Galicia, and the territory of Cracow; the former territory 
of Prussia was restored as it was before the Peace of Tilsit ; 
Austria recovered nearly all she lost in 1797 by the Treaty of 
Campo Formio or afterwards; the Germanic Confederation was 
constituted with thirty-eight members, equal in rights, with 
seventeen votes in an ordinary assembly, and sixty-nine in a 
general assembly; the Dutch United Provinces were constituted 
into a kingdom of the Netherlands, England restoring (in terms 
of the Convention of London, August 13, 1814) all colonies gained 
by conquest since 1803, except the Cape of Good Hope, Demerara, 
Essequibo, and Berbice, for all of which, together with the 
Dutch rights in Ceylon (which had been ceded to England by 
the Treaty of Amiens, 1802) England paid £6,000,000 to Holland ; 
Switzerland was placed under perpetual neutrality; and certain 
other territorial arrangements were made in Modena, Tuscany, 
Parma, Sandinia, Bavaria, on the Rhine, and at Frankfort. The 
regulations of the Congress with regard to ambassadors are indi- 
cated above. As to international rivers, an Act of the Congress 
declared that the use of streams, separating or traversing the terri- 
tory of different Powers, should be entirely free, and not be denied 
to the commerce of anyone, being subject only to police rules, 
which should be uniform for all, and as favourable as might be for 
the traffic of all nations. Uniform tolls were to be imposed for the 
whole length of a stream, and charges not exceeding the actual 
rates for the various kinds of goods and rights of haulage. Under 
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this, the navigation of the Rhine became free, and that of the 
Scheldt, Holland, however, retaining the right to close its passage 
to ships of war (0). This right to prevent hostile forces from 
entering an international river in time of war has been bitterly 
resented, particularly by Belgium and England in the case of the 
Scheldt, the contention being that Germany derived benefit from 
this state of affairs; but there is much to be said for the power of 
a nation having territorial rights at the mouth of an international 
stream to close it to the passage of warships and munitions in 
time of war. So far as the Danube is concerned, its freedom to 
all nations was only recognised by the Treaty of Paris in 1856. 
The Treaty of Berlin (1878) provided that no ships of war should 
navigate the Danube below the Iron Gates. By various treaties, 
the navigation of the La Plata, Parana, Paraguay, and the 
Uruguay has been declared free; so with the Amazon (1867); and 
the Stikine, Yukon, and Porcupine rivers of Alaska, all of which 
rise in Canada and flow into and through United States territory 
(Treaty of Washington, 1871). To sum up, it may be said that 
in modern times there has been a general resistance of civilised 
States to anything impeding the right of free navigation, except 
in so far as considerations of self-defence or neutrality during war 
are concerned. 

The only remaining territorial adjustments of outstanding 
importance during the nineteenth century were three in number— 
one being the cession of Alsace and part of Lorraine to Germany 
as the outcome of the Franco-German War (preliminary Treaty 
of Versailles, February 26th, 1871; definitive Treaty of Frank- 
fort, May 10th, 1871). This was certainly one of the greatest 
transactions of the age, in its influence on the future policy of the 
nations concerned, and upon the history of the whole world in 
times to come. Next came the Treaty of Berlin, 1878, its most 
important territorial act being the constitution of an autonomous 
Bulgaria. The other was the annexation of the South African 
Republic and the Orange Free State by Great Britain in 1900, 


(0) By the Treaty of Westphalia (1648) the Dutch obtained the right to 
close the Scheldt to navigation. It was opened by the French in 1792. In 
1831, the Treaty separating Belgium from Holland again provided for free 
navigation. In 1839 the Powers assented to an arrangement fetterine the 
trade of Antwerp. In 1863 the navigation was declared free. But under its 
territorial rights Holland could close the passage to warships. 
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during the Anglo-Boer War of 1899—1902 (confirmed by the 
Treaty of Vereeniging, May 31, 1902) (p). The American Civil 
War, immensely important in itself and in its consequences, in 
the nature of things, could not be terminated by a treaty. The 
defeated Confederate States were in the position of rebels, and 
had to submit to the terms of the dominant Federal Government, 
having no right to treat as an independent Power. 

Iil. One of the main results of all these adjustments of 
territorial rights of Treaty was an advance in the conception of 
the nature of the States which formed, in the first place, the 
family of European nations, and, later, the principal kingdoms or 
republics of the known world. They assumed a shape and cohesion 
which were more or less permanent and definite until 1914. From 
an ideal point of view, any State may be a member of the Society 
of Nations, no matter what are its situation, extent and 
boundaries. But, in practice, we have to deal with the world as 
we find it, and to have regard to known States, occupying parti- 
cular portions of the earth’s surface and associated with more or 
less defined qualities of prestige, might, and power, whether in 
the economic or military sense. The greater the fixation of 
territorial rights, the more permanent are the relationships 
between States, with, consequently, greater soundness in the 
foundations of International Law. Where States are constantly 
in flux, as regards extent and power, the more indefinite is their 
position, the less is their importance in the scheme of inter- 
national intercourse, the more disquieting and unstable are 
policy and the system of law among the nations at large. The 
overweening ambitions of a powerful State, having as their object 
the destruction of weaker nations, tend in the same direction. 
The more permanent the independence and national existence of 
a State, the greater are the opportunities for setting on foot a 
stable system of international relationships, and, ultimately, of 
International Law. Considerations such as these led to the con- 
ception of the doctrine of the balance of power, which is still of 
great importance. It ‘‘ is a maxim of self-preservation (q)... . 
The balance of power is the guaranty of national existence 
against the designs of States of the first rank.” 


(p) This Treaty was signed at Pretoria. 
(q) Woolsey, Introduction to International Law (6th ed., 1888, p. 45). 
2 


R.I.L. 
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It is true that objections have been raised to the maintenance 
of the doctrine. Thus, Professor de Louter (r) points out that 
three political systems have exercised a strong and durable 
influence on international juridical relations—(1) the system of 
the balance of power, (2) the principle of legitimacy, (8) the 
principle of nationality. But he contends that they are opposed 
to a true theory of International Law. The legitimate principle, 
applied to the Stuarts in England and the Bourbons in France, 
has disappeared. The others are still invoked by international 
lawyers, and attempts have been made to apply them in practice. 
The objections to the balance of power are (a) it entails the 
continual interference of one State in the affairs of another; (b) it 
leads to ambiguity, its application varying with circumstances, 
and often resulting in contradictions; (c) the relations with other 
States can undergo no change. The weakness of the principle of 
nationality lies in the varying conceptions and definitions of the 
term, and in the fact that nationality is not synonymous with 
State. 

These objections may have weight in a purely theoretical 
conception of International Law, but it must be repeated that we 
have to deal with the world as we find it. The negation of the 
balance of power would have led to the non-intervention of Great 
Britain on behalf of Belgium in 1914; and Serbia would have 
been left to its fate. The ambiguity resulting from the application 
of the doctrine is merely the result of uncertainty in its applica- 
tion, not of any inherent weakness in the doctrine itself. Though 
there may be rigidity in the existing orientation of States, with 
consequent inelasticity and restriction of States to their existing 
boundaries and power, it is better for the sake of international 
peace that this should be so than that there should be unrestricted 
change, with consequent unsettlement. As to nationality, 
though its principles may not have been applied with justice, or 
though they may be incapable of complete application owing to 
existing territorial adjustments and conveniences, there has, 
ever since the rise of modern democratic States, been a very 


strong and increasing sentiment in its favour, which still has to be 
reckoned with. 


(") Le Droit International Public Positif (1921, pp. 22-34). 
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On the other hand, contrary to Professor de Louter, 
Dr. Phillipson says : ‘‘ This balance of power on the Continent, 
this European concert, it is vitally important to maintain. The 
welfare of all is concerned. Without such underlying harmony 
it were impossible for each country to promote an enlightened 
domestic policy, to establish definite foreign relationships, to 
achieve the highest and best development of national and inter- 
national life. . . . We know how frequently this principle of 
balance of power has been insisted. on in critical times of 
European history. ... To restrain a dictatorial State, to put a 
check to contemplated encroachment on our neighbours, to pre- 
serve the equilibrium between the members of the circle, we are 
perfectly justified to intervene, and this on legal grounds as well 
as on political. And such right of intervention is conferred by 
what may be called the common law of nations as distinguished 
from the written law in the form of treaties and conventions ”’ (s). 
It must, however, be added that many authorities consider that 
the formation of the League of Nations is, in effect, a negation 
of the doctrine of the balance of power. The policy of the League 
must be to maintain the existing equilibrium of all States in the 
interests of all, not of a few, and that is the reason for the 
insertion in the Covenant of the League of an article whereby the 
members mutually guarantee territorial integrity and political 
independence. The recognition of the rights of racial minorities 
also militates against the doctrine. On the other hand, if certain 
Powers are deliberately excluded from the League, while a limited 
number of Powers may dominate it, the old balance of power is 
in effect maintained. In this sense, then, the League is a com- 
promise. If its aim of ensuring relative equality between all 
States is realised, there will no longer be any need for the main- 
tenance of a balance of power. 

IV. Inno respect has the common view of international rights 
undergone a more striking development than in regard to 
dominion and jurisdiction over the sea and even the whole ocean. 
At the beginning of the seventeenth century all portions of the 
seas surrounding Europe were regarded as subject to claims of 
proprietary right on the part of some, usually a neighbouring, 


(s) Phillipson (wbi sup., pp. 4, 6). 
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Power. Thus, the Adriatic was regarded as the property of 
Venice; the Ligurian Sea, as belonging to Genoa. To a not 
very well defined extent, France claimed the waters stretching 
from her coast. England went further, and asserted dominion 
over the Channel, the North Sea, the seas outside Ireland, and 
even over the Bay of Biscay and the ocean to the north of 
Scotland. This last came into conflict with the claims of 
Denmark, which considered everything between Iceland and 
Norway as hers. The Baltic, again, was shared between 
Denmark and Sweden—perhaps the most effective claim of all, 
owing to the ease with which entry into that sea could be 
prevented. Holland was in the least favourable position, being 
imprisoned in the so-called English seas. And the growth of her 
exploration, navigation, and trade, which sought expansion in 
regions outside Europe, was the originating cause of a new 
doctrine—that of the freedom of the seas. 

Spain and Portugal, which led the van of exploration, claimed 
rights over everything their navigators saw in the course of their 
voyages, even when there was no effective occupation. Spain 
asserted dominion over the Pacific and the Gulf of Mexico; 
Portugal claimed the Indian Ocean and all of the Atlantic south 
of Morocco; and both of them prohibited all foreigners from 
navigating or entering their waters. In practice this meant the 
exclusion of all other Europeans from commerce with Asia. It 
was in protest against this that Grotius published his Mare 
Iiberum (a free sea), contending that the open sea was not 
capable of being possessed as private property, that it could 
never be appropriated, and that its free use for navigating and 
fishing was common to all mankind. This view did not suit 
English policy at the time, and, in refutation of Grotius, John 
Selden published his Mare Clausum, contending that the sea was 
capable of private dominion, and showing by abundant authority 
that England had always asserted and enjoyed a supremacy over 
the surrounding or narrow seas. While it must be admitted that 
Selden treated the subject exhaustively, the victory, from the 
standpoint of reason and morality, must be conceded to have 
remained with Grotius. At the same time, the controversy was 
far from settled, and various attempts were made to revive it. 
So far as Spain and Portugal were concerned, they proved unable 
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to maintain their pretensions by force of arms—in other words, 
naval supremacy; and this, after all, was the effective test. 
Much later, Russia claimed sovereignty over the Pacific north of 
the fifty-first degree of latitude; but this was challenged by the 
United States Government (March 30th, 1822), and was not 
persisted in. 

The true view seems to be that a general claim to jurisdiction 
over the open ocean is not tenable, and that a claim, such as was 
made by the Portuguese, to exclude other nations from com- 
merce with large portions of the earth’s surface, founded on first 
discovery, or some like pretension, is not merely untenable, but, 
if persisted in to the detriment of others, furnishes a just casus 
belli. On the other hand, in the case of land-locked seas, such 
as those on the eastern coast of the United States, or of islands, 
such as Great Britain, which require to control the seas 
immediately surrounding them for the sake of self-preservation, 
an extended amount of jurisdiction over the sea is permissible, 
and has been generally recognised (t¢). But at the present day 
assertions such as were originally made by Spain and Portugal 
would be ridiculous, unless they could be maintained with effect 
by a Power exercising a world-wide tyranny. 

The war of 1812, between the United States and Great 
Britain, was professedly, on the part of the former, a fight 
for the freedom of the seas, though the specific causes of war 
were the English blockade decrees against Napoleon, which 
directly affected America, the right of search claimed and 
exercised by England, and the impressment of United States 
seamen on board British ships. The Treaty of Ghent (1814) 
which concluded it, was satisfactory to the United States, 
though it contained no reference to the specific points at issue. 
But as a result of the war the United States had attained rank 
as a naval Power, and thenceforward was able by its own 
strength to maintain its freedom from impressment and search— 
a position the most effective from an international point of view, 
since it had been gained by its own resistance and assertion of 


right. 


(t) See Oppenheim, vol. 1, § 194, as to Great Britain’s claim -over the 
Narrow Seas, which was still asserted in 1910 before the Hague Tribunal in 
the North Atlantic Coast Fisheries Case. 
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It is an accepted principle among nations that each State 
not merely exercises jurisdiction over, but is the actual owner 
of a certain extent of the waters of the ocean immediately 
bordering on its coast, known as territorial waters. The reasons 
for the existence of such a right are so plain that they need 
not be detailed. The only subject of discussion has been the 
extent of this dominion. Grotius himself assented to the pro- 
position that there was a territorial right over the adjacent sea. 
Bynkershoek (u) held that this right extended as far as the 
power of the armed force of the territory, which he fixed at the 
length of a cannon-shot from the shore. In the same way, 
Lord Stowell said: ‘*In the sea, out of the reach of cannon- 
shot, universal use is presumed ’’ (x). This was calculated to 
be a marine league, or three miles, of open sea round the 
coast. This limitation was recognised by the United States 
Congress when it authorised the District Courts to take 
cognisance of all captures made within a marine league of the 
American shores (y); and by the English Exchequer Division in 
The Queen v. Keyn (z), where it was laid down that ‘‘the 
territory of England extends to a nautical league from the 
coast,’’ this being subsequently adopted by the Legislature in 
the form of a statute. | 

The consequence of this rule is that every State has civil 
and criminal jurisdiction over all persons, natives or foreigners, 
within this distance of the coast, and this principle extends 
to foreign commercial shipping. A foreign ship, however, has 
the right of imnocent navigation through territorial waters. 
In certain circumstances, not clearly defined, there may be a 
right to exclude foreign warships. Where a foreign warship is 
actually engaged in warlike operations at the time, there is no 
doubt that she may be required to leave within a given period. 
The right of jurisdiction, in times of peace, over a foreign war- 
ship within territorial waters has been the subject of much 
controversy, the more accepted view being that she is free 
from control, 


(u) Qu. Jur. Pub., c. 8. 

(c) The Twee Gebroeders (8 Rob. Adm. 836). 

(y) Kent, Commentary on Int. Law (2nd ed., 1878, p. 101). 
(z) Ex. D. 68; 41 & 42 Vict. c. 78. 
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It will be seen that the rule with regard to territorial waters 
was purely artificial, having been based upon the distance 
which, at the time of its adoption, a cannon-shot would reach 
from the shore. Were such a rule to be formulated now upon 
the same principles, it might be contended that it should 
extend to twenty, twenty-five, or even seventy-five miles. 
That would mean that the standard would constantly be 
changing. The existing rule has been adopted by many nations. 
It cannot, however, be said as yet to be definite law. ‘‘ It is 
custom and not law. The Behring Sea Arbitral Tribunal could 
not assert that the three-mile limit was a universal custom, 
while the Institut de Droit International, in 1894, demanded a 
zone of six marine miles from low-water mark. The principle 
involved is, however, plain. ... The rule as to the three- 
mile limit has so far customary force that any nation which 
claims to take part in the comity of nations is bound by it until 
there has been a general disclaimer of the rule, not in respect to 
any individual case, but as a matter of express notice that 
another and a definite and reasonable limit is claimed ”’ (The 
Times, May 31, 1923). 

It must be added that there have been recent attempts to 
extend the rule. Thus, in Russia, the Soviet Government, 
during 1923, claimed territorial jurisdiction over the waters on 
the Murmansk coast to the extent of twelve miles from the 
shore, and consequently the right to interfere with British 
fishing vessels. Against this Great Britain protested, and issued 
an ultimatum threatening to break off trade relations with 
Russia. At the same time, in the Far Eastern Seas, Great 
Britain has asserted jurisdiction over ocean waters to an extent 
of twenty-four miles from the land, in order to protect the pearl 
fisheries. It has now been proposed that the whole matter 
shall be submitted to the International Court at The Hague, and 
that each nation should by treaty assent to the opinion of the 
Court. 

V. The principle of a State’s jurisdiction over certain seas 
involved the right of its citizens to fish in those seas. In 
former times this was limited exclusively to nationals. But the 
exigencies of fishing, the migration of fish, and other causes, led 
to encroachments upon these marine fisheries, and formed the 
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subject of acute dispute, often attended with violence. It thus 
became the interest of States to arrive at a settlement of this 
question. Denmark strongly upheld its right to control fishing 
in what it regarded as its own waters, and in 1602 Queen 
Elizabeth addressed a remonstrance to the Government of that 
country, claiming that ‘the law of nations alloweth of fishing 
in the sea everywhere, even in seas where a nation hath 
propertie of command.’’ During the seventeenth and eighteenth 
centuries the right of all persons to fish in all non-territorial 
waters was generally extended, and became an acknowledged 
custom. Important disputes with regard to fisheries off the 
Newfoundland banks and the eastern coast of Canada, and in 
the Behring Sea, however, remained unsettled. These disputes 
were not confined to fish, but embraced sealing and the hunting 
of other amphibious animals. None of these disputes resulted 
in war, but the difficulties caused were so great that they 
could only be settled by conventions or treaties on the subject. 
A general convention of this kind, relating to the North Sea 
Fisheries, was entered into in 1882 between Belgium, Denmark, 
France, Germany, Great Britain and Holland; and two special 
ones in 1839 and 1867 between Great Britain and France as 
regards fishing in the seas adjoining and between those 
countries. 

With regard to America, the Treaty of 1783 granted to the 
subjects of the United States certain fishery rights on the coasts 
of Newfoundland, Nova Scotia and Labrador. After the war 
of 1812 disputes arose as to the meaning of these rights, the 
United States contending that they were corollary to its 
territory as acquired after the War of Independence. This con- 
tention was, however, abandoned by a treaty made in 1818, 
which acknowledged that the United States fishery rights had 
been acquired by contract. In 1872 a further convention was 
entered into between Great Britain and the United States. 
The position of the Newfoundland fisheries remained a source of 
acute dissension between British and French subjects. By the 
Treaty of Utrecht, France obtained the right of catching and 
drying fish on the northern and western shores of the island. 
This was a source of grievance both to the resident population 
and to English fishermen who made fishing voyages across the 
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Atlantic. Certain modifications were made by the Treaty of 
Versailles of 1783, and by abortive conventions in 1854 and 
1884. One of the greatest causes of grievance was that France 
paid bounties to her fishermen on fish caught in Newfoundland 
waters, thus enabling them to undersell the local fishermen. 
Later the French established lobster-canning factories in New- 
foundland, this being much resented by the inhabitants. A 
modus vivendi was agreed to in 1890, by which both British and 
French lobster factories were to continue for the time being. 
Finally, in 1904, a convention was entered into, whereby the 
right of French fishermen to land and dry their fish on the 
shores of the island was terminated, but they were left a con- 
current right of fishery. 


Shortly after this disputes arose in connection with the 
attitude of the American Government over the Newfoundland 
fisheries. By the Treaty of 1818 Americans had equal rights 
with British subjects to fish on practically all the coasts of the 
island. The Newfoundland Legislature passed Acts (1905-6) 
imposing certain restrictions on American vessels and _ pre- 
venting Newfoundlanders from joining American ships. In 
October, 1906, a modus vivendi was entered into, and finally the 
matter was referred for arbitration to the Hague Tribunal, whose 
award (September 7, 1910) was that (1) Great Britain had the 
right to make regulations as to the fisheries without the consent 
of the United States, subject to the provisions of the Treaty of 
1818; (2) the three-mile limit in bays was to be taken from a 
line across the bay at the point, nearest the entrance, where a 
width of ten miles is not exceeded. 


Between the Dominion of Canada and the United States 
there were also disputes in regard to fishing on the eastern 
coasts. By the Treaty of Washington, 1871, which settled the 
Alabama claims, it was also provided that the United States 
should pay to the Canadian Government the excess of value of 
Canadian fisheries thrown open to the United States over and 
above the reciprocal concessions made to Canada. The Fishery 
Commission sat at Halifax, and awarded Canada £1,100,000, 
which was paid by the United States. Future fishing was 
regulated for fourteen years, and in 1885 the parties fell back 
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upon the Treaty of 1818. Further disputes arose, and in 1887 
a modus vivendi was entered into. 

With regard to the Behring Sea, Russia, in 1824, had 
attempted to establish an exclusive jurisdiction over the north- 
west coast of America from Behring Straits to the 51st degree 
of north latitude, and to make the Northern Pacific a mare 
clausum. This was strenuously resisted by Great Britain and 
the United States, and conventions were entered into between 
those countries and Russia, by which the excessive demands of 
Russia were relinquished. In 1867 Alaska was ceded to the 
United States. After this, disputes with regard to the seal 
fishery arose between that country and Great Britain, which 
mainly turned on the interpretation of the boundary agreed 
upon by the cession of 1867. Certain Acts of Congress had pro- 
hibited seal-killing on the Pribiloff Islands and in ‘‘ the waters 
adjacent thereto.’? The United States had openly interpreted 
this to mean that all waters east of the boundary-line were 
within Alaskan waters. English ships, sealing in these waters, 
sixty miles from land, were captured by an American revenue 
cutter, and were condemned on the ground that they were 
sealing in Alaskan waters. They were released after a British 
protest, but other captures followed. The United States, in the 
course of diplomatic controversy, abandoned the claim to a 
mare clausum, but contended that Russia had formerly exercised 
exclusive rights of jurisdiction which had passed to the United 
States, and that treaties relating to the Pacific Ocean between 
Great Britain and Russia did not extend to the Behring Sea. 
Ultimately the matter was referred to a mixed arbitration 
tribunal, consisting of representatives of the disputants and of 
neutral Powers, which finally awarded in favour of Great 
Britain on all pomts (August 15th, 1898). 

VI. If, in early times, jurisdiction was claimed over all the 
sea bordering on a State, a fortiori was everything on its shores 
subject to its dominion. This had special application to ship- 
wrecks. In the Middle Ages, and down even to the time of 
Louis XIV., everything cast on the shore belonged to the 
State. Exceptions to this were made in England, where it was 
ordained, by Henry I., that if any person escaped alive out of 
the ship, it should be no wreck ; and, by Henry II., that if either 
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man or beast escaped alive out of a ship distressed on a coast 
subject to his domain, the goods might be claimed by the 
owners within three months, being otherwise esteemed a wreck 
and belonging to the King or to the lord of the franchise. 
According to Bracton, in the time of Henry III., if anything, 
only a dog, escaped alive, or if the owner had marked the goods 
so that they might be identified, there was no wreck. It was 
later ordained, by the Statute of Westminster I., that the 
sheriff of the county must keep the goods a year and a day, 
so that they might be claimed. In France, by the laws of 
Oleron, the period was a year, and in Holland a year and a half. 
But the general Continental rule was otherwise; and it was 
customary to treat all navigators thrown on the land by perils 
of the sea as pirates. In time the matter came to be regulated 
by treaties, and ultimately Louis XIV. stopped this inhuman 
practice, declaring that shipwrecked persons and property wére 
placed under the special protection of the Crown, those acting 
contrary thereto being punishable with death. 

VII. When once the distinguishing features of a sovereign 
independent State had been settled by more or less general con- 
sent or custom—that is, when each of the known European 
States had acquired its national status, and had thus become a 
subject of International Law—the next step was to ascertain 
how and to what extent recognition was to be accorded to a 
newly-formed State. 

The medizval view of a State was limited by existing concep- 
tions of government. Dante, in his De Monarchia, advocated 
the federalisation of all existing European Governments under 
the Empire. The old theory was that power was the sole and 
necessary condition for the creation of a State. It was not 
until after the Renaissance that the doctrine that there was a 
Contrat Social—that is, the will and consent of the population 
living on the territory of a State—was born, a doctrine subse- 
quently stressed by Rousseau. According to this view, govern- 
ment emanated from and was of the people. Beginning as a 
Revolutionary doctrine, this has finally evolved or emerged into 
the principle of self-determination, as proclaimed by President 
Wilson. It is only recently, however, that self-determination 
has been recognised as coming within the sphere of International 
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Law; and this has been disputed. Latterly, the term has been 
associated with the right of ‘‘ the small nations’? to lead an 
independent existence; but for the present purpose the term 
is employed to denote the stage at which the people inhabiting 
a particular territory, who need not necessarily be homogeneous 
in a racial sense, have attained political independence as a 
State, or have created a new system of government which is 
independent of external control. As States are the persons of 
International Law, the recognition of the attainment of this 
stage by one State, accorded by other States, is a matter of 
great importance. 

This must be distinguished from that species of recognition 
where the independence of a country is explicitly acknowledged 
by a State which formerly exercised sovereignty over it—as in 
the case of the Orange Free State (1854). 

* The question of recognition by a third party became a 
practical one at the time of the French Revolution, and during 
the period when the Spanish South American colonies revolted 
from the mother country. In earlier times, the monarchical 
system was so strongly entrenched in Europe that it was almost 
impossible for a revolted people to secure recognition at the 
hands of third parties. One of the first instances to the con- 
trary was when Queen Elizabeth aided the United Netherlands 
in their struggle against Spain (1583). Here it could hardly 
be said that the revolting Power was independent at the time, 
and this is an example of intervention rather than of recogni- 
tion. In other words, premature recognition amounts to inter- 
vention. The same may be said of the aid given by France 
to the American Colonies after 1776. In both cases the inter- 
vening Power was hostile to and had been carrying on hostilities 
against the Power revolted from. 

Of France during the Revolutionary period and under 
Napoleon it may be said that she forced recognition upon the 
nations rather than that she received it. 

In 1810 insurrections broke out over the whole of Spanish 
America, and the Spanish colonies threw off their ancient 
allegiance and strove, ultimately with success, to establish them- 
selves as sovereign States. These events affected the commercial 
interests of Great Britain and the United States. Attempts 
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were made to secure formal recognition by Great Britain, and 
ultimately, on June 15th, 1824, Sir J. Mackintosh presented a 
petition to the House of Commons, praying for recognition of 
the Spanish colonies, which were alleged to have established a 
separate political existence de facto on the following grounds : 
(1) no vestige of Spanish dominion was left in Colombia, Buenos 
Ayres, and Chile; (2) each State enjoyed its own separate and 
independent government; (8) the revolution had been in pro- 
gress for fifteen years. So far as Spain was concerned, it was 
pointed out that not only had the resistance to her been long 
continued, but she had practically abandoned the struggle, and 
had appealed to Europe for mediation. The petition to England 
was received with such favour that, in 1825, Canning formally 
recognised the South American republics by making a treaty 
of amity, commerce, and navigation with them. Commenting 
on this Sir William Harcourt, in his Letters of Historicus, laid 
down the following principle : ‘‘ As far as any practical rule can 
be deduced from historical examples, it seems to be this: 
When a sovereign State from exhaustion or any other cause 
has virtually and substantially abandoned the struggle for 
supremacy, it has no right to complain if a foreign State treat. 
the independence of its former subjects as de facto established, 
nor can it prolong its sovereignty by a mere paper assertion of 
right. When, on the other hand, the contest is not absolutely 
or permanently decided, a recognition of the inchoate indepen- 
dence of the insurgents by a foreign State is a hostile act 
towards the sovereign State, which the latter is entitled to resent 
as a breach of neutrality and friendship.”’ 

The principle was stated in positive language in a com- 
munication from Secretary Adams to President Monroe (1816) : 
‘“*There is a stage in revolutionary contests when the party 
struggling for independence ... has a right to demand its 
acknowledgment by neutral parties, and when the acknowledg- 
ment may be granted without departure from the obligations of 
neutrality. It is a stage when the independence is established 
as a matter of fact, so as to leave the chance of the opposite 
party to recover their dominion utterly desperate.” 

The struggle of the Greeks to wrest their independence from 
Turkey, which began in 1821, and lasted for over six years, 


30 THE RENASCENCE OF INTERNATIONAL LAW. 


would in all probability have ended disastrously, owing to the 
superiority of the Egyptian forces of Turkey, had not England, 
France and Russia intervened and recognised Greek indepen- 
dence. This intervention was based on (1) the request of one of 
the parties to the struggle (Greece); (2) humanity, to stay 
further bloodshed ; (3) the necessity to put an end to piracy and 
anarchy. Legally, intervention was a hostile act against Turkey ; 
but it has been justified as a high act of policy above and beyond 
the domain of law. By the Treaty of Adrianople, Greece was 
constituted an independent monarchy—this Treaty being 
forced upon the Turks by intervention (September 14th, 1829). 
Afterwards, by the Convention of London (May 7th, 1832), 
Greece was declared an independent kingdom under the protec- 
tion of Great Britain, France, and Russia. 

The recognition by Great Britain of the revolted Confederate 
States during the American Civil War is a much more doubtful 
instance. It was contended, for Great Britain, that the 
revolting States ** possessed a Government established as formally 
as is possible in a society the separate political existence of 
which is not acknowledged ’”’ (a), and that British commercial 
interests were gravely affected by the blockade of the Southern 
ports, which had been proclaimed by President Lincoln, who 
thereby recognised the belligerency of the Southern States. But 
the mere declaration of a paper constitution did not establish 
a permanent government; outside commercial interests could 
not affect the question of principle; and a blockade might have 
been declared as a measure of protection against rebels as well 
as against independent belligerents. 

The recognition of the stage at which self-determination of a 
people hardens into sovereignty—that is, independent national 
existence as a State forming one of the persons of International 
Law—has been based, as will be seen from an examination of 
the foregoing historical examples, mainly on the policy or self- 
interest of the State or States according the recognition. But 
recent times have witnessed the growth of an opinion that 
recognition and intervention must be based on higher considera- 
tions. Thus, Baron Heyking says: ‘‘ No: State is any longer 


(a) Hall (p. 39). 
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permitted to disregard the main ethical principles on which the 
civilised world is based and which are anchored in the moral 
conscience of mankind. For instance, no nation is at liberty 
to introduce slavery, wholesale slaughter of innocent beings, 
robbery, immorality, and so forth. The Ten Commandments 
have a supernational authority. This is the reason that the 
Russian Soviet Republic is still not considered as a legitimate 
Power—although it has succeeded in holding its own—simply 
because it stands outside the pale of civilisation in its practice 
of rapine, murder, intimidation and bad faith. States which 
adopt similar methods, in toto or in part, endanger their position 
as members of the civilised commonwealth ’’ (b). 

To sum up, recognition must be based on the de facto attain- 
ment of independence, and the State to be recognised must have 
employed civilised methods (c), and continued to act as a civilised 
State. Intervention, short of recognition, involves a breach of 
neutrality, with the attendant risks of such a breach—hbut, as 
will be pointed out later on, if the League of Nations survives 
effectively, there will in future, in the opinion of some 
authorities, be no such thing as neutrality. 

VIII. It was only at a comparatively late date, as we have 
seen, that nations outside the scope of what is known as Western 
civilisation were admitted to participation in public international 
relationships. Chief among these was Turkey, which, having 
secured a foothold on the European continent in 1453, could not 
be ignored from a political point of view. For centuries Turkey 
was regarded as outside the pale of equality in matters of 
diplomacy and treaty rights. Gradually, however, it was recog- 
nised that, however unwelcome as a neighbour, she had come 
to stay, and that, to prevent her from being made the object of 
rival ambitions, it was even necessary to support her or to enter 
into alliances with her. During the London Conference of 1839, 
following on the quarrel between Mehemet Ali and the Porte, 
Marshal Soult, on behalf of France, went so far as to declare that 
the maintenance of the independence of the Ottoman monarchy 


(b) ‘‘ The Baltic Minorities’ (Transactions Grotius Society, vol. 7, p. 121). 

(c) This principle was disregarded in the recognition of the Soviet Republic 
by some States, nor can it be said that the French Republic was founded 
altogether by civilised methods. 
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was an essential element of the balance of power. In the Crimean 
War, Turkey was allied with England and France against Russia, 
and, as a reward of victory, she was brought within the pale of 
International Law by the Treaty of Paris. Nevertheless, there 
were certain respects in which she, together with other non- 
Western States, continued to occupy an anomalous position. 
At various times from 1535 arrangements, known as Capitula- 
tions, had been concluded by European Powers with Turkey, the 
effect of which was to withdraw their foreigners from Turkish 
jurisdiction for most civil and criminal purposes, and to subject 
them to their own Courts in the territory, thus conferring on them 
the privilege of extraterritorial jurisdiction within its boundaries. 
Turkey was not the first State to enter into such capitulations, 
which had existed between the Caliph Haroun al-Raschid and 
the Emperor Charlemagne in the ninth century; between Genoa 
and the Prince of Antioch from 1098; and, generally, between 
the Byzantine Emperors and the principal Italian cities. The 
Capitulation of 1535 between Turkey and France was no indica- 
tion that a special concession had been wrested from the former, 
for Turkey was then at the height of her power. It was rather 
in the nature of a commercial and political treaty recognising the 
special position of Frenchmen (and, in the case of later Capitula- 
tions, of other foreigners) who settled within the Turkish 
Empire (d). Nevertheless, in course of time, as each foreign 
colony was practically independent, and the exercise of local 
jurisdiction was hampered, the result was to effect a considerable 
derogation from the sovereignty of the country granting the 
Capitulations. They also applied to the former vassal States of 
Turkey, Serbia, Rumania, and Bulgaria, which subsequently 
obtained their independence, and, with it, abrogation of the 
Capitulations. In the Far East, Japan had also granted Capitu- 
lations, which likewise disappeared when that State obtained a 
position of complete equality in international affairs. Egypt was 
for many years under the same system, but obtained practical 
independence with the promulgation of its new constitution in 
1923. Until she entered the Great War, when she denounced 


(@) A remnant, in fact, of the notion of the racial quality of law: see The 
Capitulations, &c., by L. E. Thayer, American Journal of International Law, 
vol. 17, p. 207. 
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them, Turkey remained subject to Capitulations, her position, 
according to Hall (e), being that ‘‘ of a State obliged to submit 
to derogations from her full rights of sovereignty, in consequence 
of her institutions not being in reasonable harmony with those of 
European countries.”’ Whatever may be said of the nature of 
her institutions, Turkey had for many years endeavoured to rid 
herself of the Capitulations, and this subject formed one of the 
principal matters of contention between the representatives of 
the Angora Assembly, the revolutionary body which had obtained 
control of Turkey after the Great War, and those of the Great 
Powers at the conferences held at Lausanne in 1922 and 1923. 
The abolition of the Turkish Capitulations was agreed upon in 
May, 1923, by the Treaty of Lausanne. With the disappearance 
of the Turkish Capitulations, all European States, and most of 
those outside Europe (f) which have been admitted to full inter- 
national relationships, will be recognised as possessing complete 
internal independence—subject to any special limitations imposed 
by the Treaties following the Great War. 

IX. When once the age of discovery had set in, followed by 
a world-wide trade, it was deemed necessary to regulate ocean 
traffic among the nations. The first phase of this policy was 
restrictive in its nature, each strong trading Power attempting 
to secure for itself monopolies of its own and other transoceanic 
commerce. Thus, in order to obtain a monopoly, England 
passed Navigation Acts (the chief one being that of 1660) pro- 
viding that no merchandise should be shipped out of the realm 
except in British ships, on pain of forfeiture. Of the Act of 1660 
Martens said that, though it was very embarrassing to other 
countries, it contained nothing contrary to the law of nations. 
The evolution of commercial relations, however, made the con- 
tinuance of such trading monopolies in their strict conception a 
matter of impossibility, and before long it was found necessary 
to enter into commercial treaties involving a departure from the 
earlier principle. Thus, by the Methuen Treaty of 1703, England 
granted a monopoly against herself in favour of the wines of 
Portugal. And England obtained from Spain the Asiento 
Contract, as we have seen. On the other hand the Dutch 


(e) Ubi sup., p. 55. 
(f) The chief exception being China. 
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obtained from Ceylon a monopoly of the cinnamon trade, and 
from China a monopoly of the trade with Japan. In the 
nineteenth century, the adoption of free trade principles led to 
the conclusion of various treaties, securing to States the most- 
favoured-nation treatment. The relics of the Navigation Acts 
were finally swept away in England by the Customs Consolida- 
tion Act, 1853, which provided, in order to secure reciprocity, 
that where in any country prohibitions and restrictions were 
imposed on English shipping, the British Government might by 
Order in Council impose prohibitions and restrictions on the 
shipping of that country; and the Customs Law Consolidation 
Act, 1876, under which foreign ships engaged in the British 
coasting trade are not to be subject to higher rates than British 
ships. Subject, therefore, to the reciprocity provisions of the 
Act of 1853, a foreign ship is in the same position as a British 
ship with regard to British trade. 

We have seen that the doctrine of Mare Clausum has practi- 
eally been abrogated. The only exceptions to it are the special 
cases of the Suez Canal and the Panama Canal, which are 
regulated by express Treaty (respectively the Convention of 
Constantinople, October 29th, 1888, and the Hay-Pauncefote 
Treaty, November 18th, 1901). In 1912, the American Congress 
passed an Act for the government of the Panama Canal, which 
provided (inter alia) that ‘* no tolls shall be levied upon vessels 
engaged in the coastwise trade of the United States.’? Great 
Britain protested against this as a violation of the Hay- 
Pauncefote Treaty. The Congress then passed an Act repealing 
this exemption, which was approved by President Wilson on 
June 15th, 1914. In former times Denmark imposed ‘‘ Sound ”’ 
dues on vessels passing Elsinore, these being paid by prescriptive 
custom, though the Sound was not strictly Danish territorial 
water; but the dues were abolished in 1857, compensation being 
paid to Denmark. In other respects it may be said that peaceful 
navigation is now free (1) in respect of the high seas, by custom, 
and (2) in respect of tidal and inter-State rivers, by treaty. 

So far as treaties generally were concerned, certain improve- 
ments took place in modern times as regards the formalities of 
their execution and performance. According to Bynkershoek, 
by the beginning of the eighteenth century it had become an 
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established usage to look upon ratification of the Sovereign as 
requisite to give validity to treaties concluded by a plenipo- 
tentiary (g); and the necessity for ratification, which in the 
constitutional practice of most modern countries is signified by 
the Legislature, is now undisputed (h). 

The Treaty of Aix-la-Chapelle was the last occasion on which 
hostages were given to secure the performance of any agreement 
other than a military convention. 

X. It is not necessary to trace in great detail the growth of 
practice relating to mediation and arbitration with regard to 
international disputes. Mediation has been defined by 
Mr. Montague Crackanthorpe as ‘‘ the intervention of a third 
Power, on the invitation or with the consent of two other Powers, 
for the purpose of arranging differences between the latter with- 
out recourse to war. Mediation may also take place after war 
has broken out, with a view to putting an end to it on terms. In 
either case the mediating Power negotiates on behalf of the 
parties who invoke or accept its aid, but does not go further. 
Unlike an arbitrating Power the mediator limits his intervention 
to suggestion and advice. His action is liable to be arrested at 
any time at the will of either party unless otherwise agreed, in 
which case to arrest it prematurely would be a breach of good 
faith ’’ (2). The distinction between mediation and arbitration 
is thus explained in the Digest of Justinian : ‘* A man is held to 
have undertaken an arbitration, so Pedius says, when he has 
assumed the duties of judge and promises to give a decision 
which shall finally dispose of the matters in dispute. But 
where, the same writer proceeds, the supposed arbitrator only 
intervenes so far as to try whether the parties will allow their 
dispute to be disposed of by his advice and authority, he cannot 
be held to have undertaken an arbitration ’’ (k). 

From the point of view of procedure, mediation may be said 
to emanate from the mediator, who proffers his ‘* good offices ”’ ; 
arbitration from the disputants, who agree to go to arbitration 
and then select an arbitrator. The intervention of President 


(g) Quaest. Jur. Pub., bk. 2, c. 7. 

(h) In several countries the Constitution expressly provided for such 
ratification; as in the case of the United States, by the Senate. 

(i) Encyc. Brit. (11th ed., vol. 18, p. 22, art. ‘* Mediation ’’). 

(k) Dig. 4.8.18.2; Monro’s translation, vol. 1, p. 277. 
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Roosevelt in 1905, during the Russo-Japanese War, when he 
induced the contestants, Russia and Japan, to meet in confer- 
ence in the United States in order to end the war, has been 
described as ‘‘ closely akin’? to mediation, but it was really the 
same thing, except that President Roosevelt himself did not 
decide the matters in dispute. He brought the parties together, 
and they came to terms. 

Hall describes mediation as ‘‘ obviously outside law’ (I). 
By this he must be taken to mean that it is a purely voluntary 
thing, and that there is no compulsion about it, even in a 
moral sense. But once mediation has been successfully effected, 
its decisions may be as important in their international results 
as those of an arbitration. 

Mediation has chiefly been employed to bring about a cessa- 
tion of hostilities between two warring Powers, whose animosity 
or pride has been aroused to such an extent that they would 
not make direct overtures of peace to each other. Examples 
of this kind are the successful rebellion of Brazil against 
Portugal in 1823, when Great Britain proffered her mediation ; 
and the mediation of third Powers in the Seven Weeks War 
(1866) between Prussia and Austria; in the war of 1882 between 
Chile and Peru, and in that between Greece and Turkey in 
1897. In 1862, Napoleon III. attempted unsuccessfully to 
mediate between the Northern and Southern States in the 
American Civil War. The best-known instance of mediation to 
settle territorial claims is that of Pope Leo XIII. between 
Germany and Spain, with regard to the Caroline Islands (1885). 

By the Hague Peace Convention of 1907 (mainly re-enacting 
the provisions of the Hague Convention of 1899), it was provided 
that, in case of serious disagreement, diplomacy having failed, 
the signatory Powers should have recourse, as far as circum- 
stances allow, to the good offices or mediation of one or more 
friendly Powers. Further, the signatory Powers agreed that 
it should not be regarded as an unfriendly act if one or more 
Powers, strangers to the dispute, on their own initiative offer 
their good offices or mediation to the States in disagreement, or 
even during hostilities, if war has already broken out. These 


(l) Int. Law, uti sup., p. 878. 
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Conventions may therefore be said to have recognised mediation 
as a part of International Law. 

A measure of the extent to which, in recent times, arbitra- 
tion has become a recognised method of settling international 
disputes is afforded by the comparatively scant attention given 
to the subject by early writers. Even so recent and authorita- 
tive a writer as W. E. Hall devoted only three pages of the 
fourth (1895) edition of his work to the matter. To-day, even 
after the failure to apply it as a means of averting the Great 
War of 1914-18, it bulks as one of the most important branches 
of International Law, as far as procedure is concerned—and 
International Law, whether positive or negative, consists largely 
of procedure—and the greatest hopes for the predominance of 
International Law are centred in the constant and increasing 
resort to arbitration. 

One of the earliest instances of arbitration is the decision of 
Pope Alexander VII., in 1498, when the Sovereigns of Spain and 
Portugal applied to him to define and confirm their respective 
- rights with regard to the lands and seas discovered by their 
navigators outside European limits. He drew a line from north 
to south, one hundred leagues west of the Azores and Cape 
Verde Islands, and gave the Spaniards their claim to everything 
west of that line. The Portuguese, however, thought the 
division unfair, and protested. A conference was held in 1494, 
and by mutual consent the line was shifted to 370 leagues west 
of the Cape Verde Islands. 

Although there were not many applications of the principle 
at the beginning of the modern era (i.e., from the Renaissance 
onwards) attention was devoted to the subject by leading writers. 
Thus, Grotius mentions two kinds of arbitration, (1) in which, 
whether the decision is just or unjust, we must submit to it, 
which is the rule when we come to arbitration by a compromise ; 
(2) in which the matter is reduced to the decision of a fair 
man (m). The case of compromise does not fall within the 
modern conception of arbitration, and it is only the reference 
to an impartial third person or body which is now applicable. 
In another case (n), Grotius speaks of the resort to arbitration 


(m) De Jure Belli et Pacis (8, 20, 46; 3 Whewell, 350). 
(n) Ibid. (2, 23, 1; 2 Whewell, 403). 
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as one of the means of averting war. He adds: ‘* Especially are 
Christian Kings and States bound to try this way of avoiding 
war. ... It would be useful, and indeed it is almost necessary, 
that certain Congresses of Christian Powers should be held, in 
which the controversies which arise among some of them may 
be decided by others who are not interested; and in which 
measures may be taken to compel the parties to accept peace on 
equitable terms.’’ Elsewhere he says that the decision of an 
arbitrator is to be absolutely obeyed (0). Richard Zouche, in 
his De Jure inter Gentes (1650), also pointed out that if disputes 
should arise between Sovereigns, they might be settled pacifically 
by (1) permanent judges, (2) reference to arbitrators, (3) 
acceptance of the existing lex loct, or (4) following the opinion of 
learned men (p). 

In the view of earlier writers, however, nations could not 
go to arbitration in respect of matters affecting their very 
existence or independence. Thus, Vattel, in Le Droit des Gens 
(1758), defined arbitration as ‘‘ that reasonable and natural 
mode of deciding such disputes as do not directly interest the 
safety of a nation—a third party chosen by common agree- 
ment.’? And Vergé, commenting on Vattel, went so far as to 
say : ** Arbitration has of late years lost the important position 
in international disputes it once occupied, and modern practice 
shews that whilst its objects are generally only matters of 
secondary interest, objections, not always of the fairest or most 
substantial kind, can be and are found for refusing to abide by 
an arbitrator’s judgment ’’ (q). But there is no reason, accord- 
ing to more recent practice, why matters most vitally affecting a 
State should not be submitted to arbitration, which is resorted 
to, after all, for the purpose of avoiding war, a calamity which 
may always menace the safety and the very existence of a 
State. In many cases a small State, resisting a large and 
powerful one, can only hope to avoid extinction by a resort to 
arbitration. It was for this reason that Serbia, in 1914, sought 
to avoid the bullying demands of Austria-Hungary by proposing 
a resort to The Hague, which the greater Power, unfortunately 


(0) Ubi sup. (8, 20, 46). 
(p) Ranta eealsmmeode 
(q) French ed. of Vattel (2.2.18, sec. 229, p. 306). 
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for her own prospects of future continuance, declined. The posi- 
tion has also changed remarkably from that existing when Vergé 
wrote (if his statement is to be accepted as correct, which is 
doubtful, in view of the few cases of resort to arbitration in 
his day). Not only has arbitration gained in importance, with 
a large increase in the number of submissions, but awards have 
invariably been treated with respect, there being few, if any, 
instances of their being disregarded. 

It is, however, true that States have, until quite recent 
times, remained reluctant to submit matters involving national 
existence to arbitration. Thus, the Treaty of 1903 for general 
arbitration between Great Britain and France excluded all 
questions involving the vital interests, the independence or the — 
honour of the contracting parties. Commenting on this, Mr. 
Crackanthorpe says: ‘*‘ What, for imstance, is meant by 
‘national independence’ in this connection? If it be taken in 
its strict interpretation of autonomous State sovereignty, the 
exception is somewhat of a truism. No self-respecting Power 
would, of course, consent to submit to arbitration a question of 
life or death. This would be as if two men were to agree to 
draw lots as to which should commit suicide in order to avoid 
fighting a duel. On the other hand, if the exception be taken 
to exclude all questions which, when decided adversely to a 
State, impose a restraint on its freedom of action, then the 
exception would seem to exclude such a question as the true 
interpretation of an ambiguous treaty, a subject with which 
experience shows international arbitration is well fitted to deal. 
Again, we may ask, what is meant by the phrase ‘ national 
honour’? ... ‘ Outraged national honour’ is a highly elastic 
phrase. It may serve as a pretext for a serious quarrel whether 
the alleged ‘ outrage’ be great or small ”’ (7). 

At the same time, we must repeat, from a practical point of 
view, that while it may be a fine thing for a small nation to go 
to war in order to vindicate its honour, it may be equally admir- 
able for it to submit its just case to the chance of a victorious 
issue in arbitration proceedings. The time may come when war 


(r) Encyc, Brit. (11th ed., vol. 2, p. 380, art. ‘‘ International Arbitra- 
tion ’’). 
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will cease to be regarded as the only means of upholding 
national honour. 

According to the practice which has grown up in recent years, 
international arbitration is divided into two main classes: (1) 
arbitrations submitted to a tribunal specially selected to deal 
with the particular subject; (2) arbitrations submitted under 
treaties of general arbitration to a standing tribunal. In the 
nineteenth century, the usual method was to subject a dispute 
to the award of a tribunal chosen ad hoc. During the period 
from 1820 to 1900, there have been 172 arbitrations. 

The destructive and cruel wars of the later Middle Ages and 
the Reformation period turned the thoughts of statesmen and 
publicists to plans for the future avoidance of war, and the 
securing of perpetual peace. One of the earliest and most 
attractive of these was the Grand Design of the Duc de Sully, 
which apparently owed its first inspiration to Henri IV. of 
France. In its original form, it aimed at a great European 
coalition to overthrow the Habsburg Empire and Spain, and 
raise France to a position of ascendency on the Continent; but 
it was subsequently elaborated by the Duke in his Memoirs, 
and published in collected form by the Abbé de |’Ecluse des 
Loges, and then took the form of a great European federation 
of hereditary and elective monarchies, and republics, each State 
retaining its existing constitution, and the Papacy being 
secularised. The Habsburg territory was to be split up and 
the Turks expelled from Europe. There were to be general 
assemblies, but supreme and legislative control was to be vested 
in a Senate elected by the participating States, while the Grand 
Design was to be backed by a composite army (s). The pro- 
posal was never acted on, and it has been described as now 
** unsound, unhistorical, and out of date.’? Nevertheless, it has 
its importance in the growth of thought with regard to projects 
of perpetual peace. The project was further elaborated by 
Emery de la Croix and Castel de St. Pierre (t). The latter pro- 
posed a perpetual league of the States of Europe, who were 
individually to renounce the right of war and submit their 


(s) See “' Sully’s Grand Design of Henry IV.” by David Ogg (1921). 
(t) See Wheaton’s History of the Law of Nations (Part 2, § 17). 
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differences to the arbitration of the general assembly of the 
league, whose decision, if three-fourths of the votes were in its 
favour, should be final. If any ally refused to abide by the 
award, or made treaties contravening it, or made preparations 
for war, the league should arm against it to reduce it to 
obedience. 

About 1789, Jeremy Bentham outlined a plan of a general 
congress of nations, consisting of two deputies from each State, 
reporting and circulating its decrees and placing refractory 
States under the ban of Europe. Decrees were to be enforced 
by a fixed contingent, though Bentham thought that public 
opinion and a free press would be sufficient to secure 
obedience. Immanuel Kant, also, published proposals for 
perpetual peace (uw), including a confederation of free States, 
with citizenship of the world, and a congress dissoluble at the 
pleasure of its members. In 1872 Dudley Field, in his Out- 
lines of an International Code, proposed a court of arbitration, 
to be conducted by a league of nations, and sketched the pro- 
cedure to be followed by the court. His proposal was criticised 
on the ground that it contained no provision in the event of 
refusal by a member to obey the award of arbitrators (v). In 
the same year, Professor Sheldon Amos suggested that ‘‘ the 
most hopeful direction in which Permanent Peace can be looked 
for is in a few States, themselves possessed of enlightened views, 
endeavouring, as far as in them lies... to favour in every 
way the habit of referring points in dispute to arbitration, and 
to carry out with punctilious scrupulousness, and against their 
own private interests, the award of the arbitrators ”’ (a). 

Towards the end of the nineteenth century the accumulated 
experience gained in special arbitrations, and the growth of a 
considerable literature with regard to international peace, had 
paved the way to the foundation of a general court of arbitration 
for disputes between nations (y). The occasion came with the 


(u) Zum Hwigen Frieden, 1795. 

(v) Woolsey, p. 404. 

(x) Science of Jurisprudence, pp. 399-400. 

(y) Another important stimulus was given by the bequest of annual prizes, 
under the will of Alfred Nobel (1833-1896), the great Swedish chemist and 
engineer, one of which was for the person or society rendering the greatest 
service to the cause of international brotherhood, in the suppression or reduc- 
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summoning by the Czar of Russia, Nicholas II., by a rescript of 
August 24th, 1898, of a peace conference at The Hague. It met 
on May 18th, 1899, twenty-six Powers being represented, and on 
July 29th, 1899, a Peace Convention was concluded, whereby a 
Permanent International Court of Arbitration was established at 
The Hague, its seat being at the Palace of Peace in that town 
(completed in 1918). By the terms of the Convention, each 
contracting Power was to designate, within three months, four 
persons at most, of recognised competence in International Law, 
enjoying the highest moral consideration, and willing to accept 
the duties of arbitrators. Two or more Powers may agree to 
nominate one or more members in common, or the same person 
may be nominated by different Powers. Members of the Court 
are to be appointed for six years, and may be re-nominated. 
The signatory Powers desiring to apply to the Court for the 
settlement of a difference between them are to notify the same 
to the arbitrators. The arbitrators who are to determine this 
difference are (save in case of special agreement) to be chosen 
from the general list of members as follows—each party is to 
name two arbitrators, and these are to choose a chief arbitrator 
or umpire. If the votes are equally divided, the selection of the 
chief arbitrator is to be made by a third Power named by the 
parties. The tribunal, when practicable, is to sit at The Hague, 
unless the parties otherwise agree (z). Certain modifications and 
improvements in the Court were made at the second Peace Con- 
ference, held at The Hague in 1907, at which forty-four Powers 
were represented. Before the outbreak of the Great War, the 
Hague Tribunal had given awards on such matters as the 
adjustment of claims by Great Britain, Germany, and Italy 
against Venezuela (thus terminating a blockade which had been 
instituted against Venezuela to enforce payment); between Great 
Britain, France, and Germany against Japan, touching the 
legality of a house-tax imposed by Japan on certain subjects of 
those Powers who held perpetual leases; and between Great 
Britain and France, as to the right of the latter Power to inter- 
fere with the jurisdiction of the Sultan of Muscat, in Arabia, to 


tion of standing armies, or in the establishment or furtherance of peace con- 
gresses. 


(2) Convention, 1899, secs. 23-27. 
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search ships belonging to his subjects (but licensed to sail 
under the French flag) for contraband. Notwithstanding the 
formation, after the Great War, of a Permanent Court of Inter- 
national Justice under the auspices of the League of Nations, with 
its seat at The Hague, the Hague Arbitration Court has continued 
its existence, and carries out its functions side by side with the 
newer body, having, as it were (to apply a phrase applicable to 
the internal municipal Courts of a country), concurrent juris- 
diction. As will be seen later, however, the object of the newer 
Permanent Court is much wider in its scope, being to put an 
end to all disputes which may lead to war, whether they affect 
national existence or honour, or refer to matters of lesser import. 
The scope of the Arbitration Court under the Conventions of 
1899 and 1907 was more limited. As to differences arising 
between Powers, it has been suggested (a) that they should be 
classified into (1) legal (such as boundary cases, and cases of 
indemnity for war losses) which are capable, when once the facts 
are ascertained, of decision by settled, recognised rules, or by 
rules not settled or recognised but taken to be so for the pur- 
pose in hand (as in the Alabama Case); (2) political, such as 
affect States in their external relations, or in relation to their 
subjects or dependents who may be in revolt against them. All 
legal differences, it is said, appear to be suitable for inter- 
national arbitration; while political differences are, for the most 
part, unsuitable, and may only be adjusted (if at all) through 
the mediation of a friendly Power. It should be added that the 
founders of the Permanent Court of International Justice have 
designed it to deal with disputes of the second class as well. 
So far as the Hague Arbitration Court is concerned, it has not 
only achieved for itself a commanding position in regard to the 
disputes which it has been the means of settling directly, but 
by its decisions and procedure it has served as a model for all 
arbitration tribunals of the kind. 

XI. The conditions under which warfare was waged had, if 
anything, increased in barbarism during the Middle Ages and the 
Reformation period, and they were accentuated by religious 
animosity. The Eighty Years War was reinforced by the zeal 


(a) By Mr. Crackanthorpe (wbi sup.). 
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of the Inquisition, and the burning of heretics at the stake 
served as an incentive and example to the pouring of molten 
lead, boiling pitch, and burning acids on the heads of besiegers 
or defenders of beleaguered towns. When a town was captured, 
it was invariably sacked, which meant unrestricted robbery, 
rape and murder; and the countryside which was traversed by 
an invading or victorious army was laid bare, so that not a tree 
or even a blade of grass was sometimes to be seen. This result 
was reproduced in various parts of Northern France during the 
Great War of 1914—1918, though more owing to the blasting 
and, devastating effects of modern artillery than to any set 
policy of spoliation. But devastation was part of the calculated 
programme of a military commander down to, at least, the end 
of the seventeenth century. When the De Jure Belli et Pacis 
of Grotius appeared, but seven years of the Thirty Years War 
had run their course, and that war was to become a symbol in 
history for everything that was cruel, licentious, and inhuman. 
Whole populations were reduced to starvation and cannibalism. 
It was only after the close of this war that the doctrines of 
Grotius began to permeate men’s minds, though it is to be 
feared (while it is at the same time a matter for congratulation) 
that humaner methods were introduced not so much on account 
of the spread of higher ideals as by reason of a realisation of 
the economic harm which was wrought to victors as well as to 
vanquished. 

Even so, it is in the sphere of devastation that the least 
progress has been noticeable in the actual conduct of war. 
This system of destruction, notwithstanding improvements in 
special matters, has continued, and has wrought its evil effects 
on the bodies and properties of men and women, and still more 
on their souls, from time to time. In more recent times, 
however, it has been deemed more decent to cloak the practice 
of devastation by alleging its necessity on strategic grounds. 
Belgium has been devastated more than once on this pretext, 
one of the most important occasions being in 1683; and the same 
occurred in Piedmont in 1693. Louis XIV devastated the 
Palatinate, and Marlborough laid waste the neighbourhood of 
Munich in 1704. The Prussians did the same to Bohemia in 
1757. During their retreat from Canada in 1818, the American 
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troops destroyed Newark and York, while the British, in their 
turn, destroyed the public buildings in Washington in 1814—no 
military ground being alleged or proved. In the American Civil 
War, Sherman, on beginning his famous ‘‘ march to the sea,” 
is said to have declared that he would leave the enemy “ only 
their eyes to weep with,”’ and the result of his victorious progress 
justified the boast. Indeed, his example was quoted by the 
Prussians when they laid waste the fairest portions of Northern 
France during the war of 1870—1871. By this time, however, 
a wave of humanitarianism had swept across the world, and 
the Prussians were execrated on every hand as the inaugurators 
of a new era of barbarism, the rule of ‘* blood and iron.’’ 
However, during the Anglo-Boer War (1899—1902) Lord 
Roberts deemed it necessary to order the burning of Boer farm- 
houses, especially in the Free State. The reason was said to be 
that the Boers used their farmhouses for purposes of offence, 
subsequently leaving them to rejoin the commandos in the field. 
But, owing to the storm of protest which was raised in 
England and elsewhere, Lord Roberts was compelled to bow to 
public opinion and abandon this policy. The most that can be 
said is that, though the military system of devastation was never 
abandoned, men’s consciences were at last beginning to be 
aroused all over the world, and here and there powerful protests 
were being made against a practice which was felt to be at 
variance with the essential conditions of civilised life, no con- 
siderations of expediency or victory being thought worthy to be 
placed in the balance against such wanton and useless destruc- 
tion. 

Turning to individual methods of warfare, we find that while 
at the beginning of the period no distinction was made between 
combatants and non-combatants, during the seventeenth cen- 
tury there had been such an advance in actual practice and 
in the growth of opinion that, when the eighteenth century was 
reached, Bynkershoek was almost the only authority, certainly 
the only authority of eminence, who conceded to a belligerent 
the unlimited right of violence (b). 

In early times no defeated enemy expected quarter. It was 


(b) Quaest, Jur. Pub. (lib. 1, c. 1). 
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a matter entirely for the discretion of the conqueror whether he 
would keep his prisoners alive, either to be held for ransom or 
to be used as slaves. To the wounded even less mercy was 
extended. They were felt to be a burden upon the victor, par- 
ticularly in days when no medical or surgical skill was available 
to an army upon the march, and were incontinently slaughtered 
out of hand. Slowly, however, more civilised notions began to 
make their way. In the fourteenth century it had become an 
acknowledged maxim that ‘‘ he who prays for mercy, ought to 
have mercy.’’ But as late as the beginning of the seventeenth 
century it was still a matter of strict Jaw that prisoners might be 
slaughtered. During the eighteenth and nineteenth centuries, 
however, this practice met with general reprobation. 

As late as the end of the eighteenth century the view was 
held that the garrison of a besieged place which had resisted 
could not demand quarter when captured. 

Growing feeling on the subject led at last to international 
agreement, and by the Geneva Convention of 1864 (supplemented 
by the Convention of 1868) it was finally provided, with regard 
to the sick and wounded, that they were not merely not to be 
killed or ill-used by their captors, but that they were to be tended 
so far as should be consistent with the primary duty of the 
captors to their own sick and wounded. The most important 
provision was that whereby not only those wounded in war, but 
also the official staff of ambulances and their equipment, were 
rendered neutral, the staff not being liable to be retained as 
prisoners of war, nor the ambulances to be taken as prize of war. 
Wounded soldiers recognised, after their wounds were treated, as 
incapable of serving, were to be sent back to their country. 
Other wounded might also be sent back, on condition of not 
again bearing arms during the continuance of the war. The Red 
Cross (the Geneva Flag) was adopted as the universal protecting 
sign of military hospitals and ambulances and their attendants. 
Owing to the confusion and uncertainty attendant upon modern 
fighting conditions, it often happened, after 1864, that charges 
and counter-charges were made by belligerents that the Red 
Cross had been abused or disregarded; but there can be no doubt 
that since that time there has been an almost universal desire to 
observe the Geneva Convention, and that in this respect the 
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conditions of warfare have experienced a permanent improve- 
ment. 

Until 1899, the Geneva Convention had not been made 
applicable to naval warfare. In that year, however, it was agreed 
that regulations should be framed having application also to war 
upon the sea. In 1906, a new Convention at Geneva revised 
and brought the provisions of the Convention of 1864 up to date ; 
and, with the addition of the naval Articles, these were adopted 
by the Hague Convention of October 18th, 1907. The provisions 
relating to maritime warfare included the recognition of military 
hospital ships (constructed or assigned by States specially and 
solely for the purpose of assisting the wounded, sick, or ship- 
wrecked, the names of which ships must have been communi- 
cated to the belligerent Powers at the commencement or during 
the course of hostilities, and in any case before they are 
employed). These ships are to be respected and cannot be 
captured while hostilities last. They are aiso not on the same 
footing as men-of-war as regards their stay in a neutral port. 
Hospital ships, equipped wholly or in part at the cost of 
private individuals or officially-recognised relief societies, are 
on the same footing, provided they have an official commis- 
sion from their Government and their names are notified in 
the same way as those of public ships. Similar provisions 
apply to hospital ships equipped wholly or in part at’ the 
cost of private individuals or officially-recognised societies of 
neutral countries. All such ships are to afford relief and assist- 
ance to the wounded, sick and shipwrecked of the belligerents 
independently of their nationality. These ships are not to 
be used for any military purpose; are not in any way to 
hamper the movements of combatants; and during and after 
an engagement they will act at their own risk and peril. The 
belligerents may control and visit them, can refuse to help them, 
order them off, make them take a certain course, and put a com- 
missioner on board; and may even detain them, for important 
reasons. Military hospital ships are distinguished by being 
painted white outside with a horizontal green band about a metre 
and a half in breadth; and private hospital ships (belligerent or 
neutral) are painted white with a horizontal red band of the same 
width. Boats of such ships, and small craft for hospital work, 
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are to be painted in the same way. All hospital ships must, with 
their national flag, hoist the white flag with a red cross of the 
Geneva Convention. The religious, medical, or hospital staff of 
any captured ship is inviolable, and cannot be made prisoners of 
-war, and, on leaving their ships, may take with them their 
instruments and private property. The shipwrecked, wounded 
or sick of a belligerent who fall into the hands of the enemy are 
prisoners of war. The captor must decide, according to cireum- 
stances, whether to keep them, to send them to his own ports, 
to a neutral port, or even to a hostile port. In the last case, 
prisoners thus repatriated cannot serve while the war lasts. 
Those landed at a neutral port must be guarded by the neutral 
State, not being able to serve again. 

As far as ordinary unwounded prisoners of war are concerned, 
it has been the general practice, from early in the nineteenth 
century (except in the Levant and the Far East), to spare their 
lives and merely to intern them. During the American War of 
Independence and the Wars of the French Revolution and 
Empire, prisoners of war were often kept on board ships, or in 
common gaols. Later, internment in a fortress, barrack, or 
camp, with qualified liberty, became the rule. Disciplinary 
imprisonment was and has since been regarded as only justifiable © 
on an attempt to escape, or where there is reason to believe that 
such an attempt will be made (c). 

In the eighteenth century it was a common practice to allow 
war prisoners their release on parole for a specified period. In 
more recent times it has become the practice to require an 
engagement not to serve during the duration of the war. In all 
cases parole must be given by a senior officer who is available; 
and privates and non-commissioned officers cannot give their 
parole except through an officer (d). 

During the Anglo-Boer War, the British military authorities 
permitted certain Boer prisoners of war to obtain their release 
on taking a so-called ‘‘ oath of neutrality,’? whereby they 
engaged not again to take up arms or to assist the enemy in any 


(c) See now the Regulations for Treatment of Combatant Prisoners of 
War, proposed for universal adoption in the 30th (Hague) Report of the Inter- 
national Law Association. 

(2) Hall (ubi sup., pp. 425-6). 
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way. Infractions of this oath were tried and punished by courts- 
martial. It is doubtful whether the administration of such an 
oath was in conformity with either municipal or International 
Law. These Boers were not British subjects, and an oath of this 
kind did not make them such, or impose on them any obligation 
of allegiance. In an international sense, again, being men who 
had borne arms on behalf of the hostile belligerent, they were 
not neutrals. Nor was the oath a parole of honour, as many of 
those who took it were not officers, and it was imposed upon 
them without the consent of their superiors. 

In the sixteenth century no public exchange of prisoners of 
war was known, though this became common in the seventeenth 
century. Conventions for this purpose, known as Cartels, were 
made between belligerents, and were roughly based on the 
principle of equality of value, so that the persons exchanged 
were deemed to be as efficient as those given in exchange for 
them. 

Although, in early times, civilian enemy subjects were treated 
as prisoners of war, it gradually became a practice to allow them 
a reasonable time to leave the territory upon the outbreak of war 
and return to their own country. In the eighteenth century, 
according to Bynkershoek (e), the right to treat them immedi- 
ately as prisoners had been seldom exercised, and treaties had 
been made providing a specified time during which the subjects 
of the contracting parties might withdraw, with their property, 
in the event of war. This became an established usage, and the 
only modern exception to it was when, after the rupture of the 
Peace of Amiens, Napoleon suddenly threw into prison all 
British subjects of whatever age or condition who were to be 
found in France (1803). For purposes of State security, how- 
ever, each nation retained the right to intern all or any enemy 
subjects who remained within its borders during war (f). 

With regard to enemy property it must be noted that, 
according to the strict rights of war, all property, public or 
private, was liable to seizure. Gradually, however, the practice 


(e) Quaest. Jur. Pub. (bk. 1, c. 38). =. ; ; 

(f) See Regulations for the Treatment of Civilian Prisoners of War, 
proposed for universal adoption in the 32nd (Stockholm) Report of the Inter- 
national Law Association. 
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grew up of exempting private property from seizure. This did 
not apply to such personal (i.e. movable) property as was 
consumed by an invader during his occupation of territory. But 
even in respect of this the usages of war were deemed too harsh, 
and gradually the practice grew up of permitting the inhabitants 
of an occupied town or invaded territory to purchase immunity 
from seizure—in other words, from plunder—by the payment of 
a sum of money agreed upon with the invader, and by furnishing 
him with a defined quantity of articles for the use of his army. 
Thus, Gustavus Adolphus and his Imperialist opponent both 
admitted towns to ransom during the Thirty Years War. 
According to the practice which prevailed in the nineteenth 
century, the taking of private property, except in so far as was 
necessary for feeding or otherwise maintaining an invading enemy, 
was illegal; and private property could only be taken under a 
levy of contributions and requisitions, the former being such 
money payments as exceed the produce from ordinary taxation, 
and the latter the furnishing in kind of articles required for 
consumption or temporary use (which includes, also, the com- 
pulsory labour, whether gratuitous or not, of workmen to make 
roads, drive carts, and perform similar services) (g). But, both 
with regard to contributions and requisitions, the general view 
which found acceptance in the nineteenth century was that it was 
unlawful to take anything beyond what was required in the 
particular case. Thus, the valuable paintings and other art 
treasures which Napoleon had taken from Italy and brought to 
Paris were ordered, by the Congress of Vienna, to be restored. 
The only justification for contributions in sums of money to be 
paid by towns or regions is that they take the place of confisca- 
tion of property, and are an indemnity for the cost of maintaining 
order and affording protection. So greatly had practice in this 
respect improved that the appearance of Northern Italy, during 
the campaign of 1859 between France and Austria, is cited as 
*“an admirable testimony to the discipline of European armies, 
and to the progress of civilisation and humanity in the conduct 
of war” (h). 

With regard to real property, it was clear that unless an 


(g) Hall (ubi sup., p. 448). 
(h) Wheaton’s Hlements (ed. 1863, p. 625, n.). 
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invader remains in permanent possession of the territory, he 
could not permanently seize the land. During temporary 
occupation, he could take the revenues or produce of the land. 
But he could not acquire a complete title to the land, except by 
definite appropriation, or by confirmation of his rights through 
treaty or cession. Otherwise, by virtue of the law of postliminy 
(jus postliminn), the property reverted to the former Govern- 
ment or its subjects, when the territory was restored or 
recovered. The restored Government or its subjects became 
entitled to take their property free from any contracts or charges 
made by the conqueror while in possession, except in so far as 
they had already produced effects. Thus, if the invader assumed 
de facto government of the State, any dispositions of property 
duly made by him according to prevailing law would be held 
binding (7); but, unless a purchase was confirmed by Treaty, the 
purchaser of land from an invader would be subject to eviction 
on the restoration of the former Government. 

At sea it has always been a rule that the private property of 
enemies is liable to capture. This applies to both ships and 
cargo. These may either be destroyed, or may be brought into 
a port of the captor and condemned as prize. Even with regard 
to this subject, however, two divergent schools of thought have 
grown up, which may broadly be distinguished as the Con- 
tinental and the British, which respectively base their views upon 
grounds of self-interest. In former times, the overpowering 
strength of the British Navy enabled it to inflict far more damage 
upon hostile ships and cargoes, especially of Continental States, 
than could be inflicted upon British property at sea. Hence, 
Continental publicists and jurists have argued strongly in favour 
of the abrogation of the rule of capture at sea. On the other 
hand, T. E. Hall, one of the leading English international jurists, 
has defended the existing rule on the ground that neither in 
theory nor from a moral point of view is there any objection to 
it (k). He points out, however, that ‘‘ the question whether it 
is wise for States in general, or for any given State, to agree as a 
matter of policy to the abolition of the right of capture of private 
property at sea, is of course entirely distinct from the question 


(i) Case of the Hlector of Hesse-Cassel (Phillimore, Int. Law, pt. 12, c. 6). 
(k) Ubi sup. (pp. 463, 465, n.). 
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of right. It may very possibly be for the common interests that 
a change in the law should take place; it is certainly a matter for 
grave consideration whether it is not more in the interest of 
England to protect her own than to destroy her enemies’ trade.” 

Certain defined exceptions have, however, been admitted to 
the rule as to capture at sea. (1) Fishing-boats are immune from 
capture. This, however, only applies to home fisheries, and then 
only if such boats are not used for military purposes. The 
exception does not extend to vessels engaged in deep-sea fishing. 
(2) During the eighteenth century the practice came into vogue 
of exempting enemy goods from capture which were found on 
board neutral ships. According to this, the principle was that 
the nationality of the ship determined liability to capture. 
Another practice also existed, by which neutral goods on board 
enemy ships were not liable to capture, the underlying principle 
being that the nationality of the owners of the property deter- 
mined its liability to capture. Finally, by the Treaty of Paris 
(1856), after the Crimean War, the following principles were 
adopted by the Contracting Powers, which have since been 
adhered to by practically all nations :—(1) The neutral flag 
covers an enemy’s goods, except contraband of war; (2) neutral 
goods, except contraband of war, are not liable to capture even 
under the enemy’s flag. As Woolsey points out, however, ‘‘ the 
rules of 1856 do not save neutral property on enemies’ vessels 
from the risk of being burnt, although they are not liable to 
capture ”’ (I). 

Another important rule introduced by the Treaty of Paris 
(1856) was that ‘‘ privateering is, and remains, abolished.’’ 
From early times it had been the custom to permit the privately- 
owned armed vessels of a nation to take part in naval operations 
during war, either as members of a naval force or by acting 
singly or in concert with similar vessels preying upon the 
commerce of the enemy. The origin of this lay in the weakness 
of the public navy, and the necessity of encouraging volunteers. 
Jn the fifteenth century it became a recognised rule to issue com- 
missions to such private vessels. Among the Dutch, before a 
navy grew up, such ships only were employed in belligerent 


(!) Int, Law (p. 251). 


GROWTH OF INTERNATIONAL LAW IN THE PAST. 53 


operations, and they were allowed a proportion of the captured 
property, as well as a subsidy from the public treasury (m). 
Until early in the nineteenth century the practice of privateering 
was common, whereby private adventurers, at their own 
expense, fitted out vessels and cruised against the commerce of 
the enemy. The practice, however, was subject to much abuse. 
Commissions were disregarded, and in many cases were not even 
obtained, so that many privateers were indistinguishable from 
pirates. The result was that laws were promulgated, such as the 
British Naval Instructions of 1730, 1806, and 1826, whereby the 
crews of privateers without proper commissions from a regularly- 
constituted authority were to be captured and punished as 
pirates. Finally, as we have seen, privateering was abolished. 
Since then, the only infraction of the rule has been in the case of 
the Confederate States, which, during the American Civil War, 
issued commissions to privateers. 

With regard to the conduct of war in general, the position 
existing at the time of the outbreak of the War in 1914 has been 
summed up by Sir Ernest Satow in the following words : ** War, 
which until a year ago had shown a tendency towards the 
diminution of savagery, as compared with what had been 
eustomary during the period ending with the downfall of 
Napoleon I., seems to have reverted to its earlier character. To 
put to the sword the garrison of a town taken by assault, and to 
deliver the civilian inhabitants to pillage and outrage, which 
were permitted by the Code of both Napoleon and Wellington, 
was no longer held to be justified. The Geneva Convention had 
laid down rules for the merciful treatment of the wounded. The 
Declaration of St. Petersburg had prohibited the use of explosive 
bullets, and formulated the principle that arms which uselessly 
aggravate the sufferings of disabled men or render their death 
inevitable ought not to be employed. In 1899 a set of regulations 
for the conduct of war on land was adopted, and was reaffirmed 
in 1907. Projectiles, the sole object of which is the diffusion of 
asphyxiating or deleterious gases, were prohibited by a resolu- 
tion passed in 1899; likewise bullets which expand or flatten 
easily in the human body, and the discharge of projectiles and 
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explosives from balloons. The bombardment by naval forces of 
undefended ports, towns, villages, dwellings, or buildings was 
forbidden in 1907; and this prohibition was extended to the 
attack or bombardment of such places by any means what- 
ever’? (n). This excellent summary indicates the nature of the 
advance of opinion and practice with regard to the actual 
conduct of war; and we have endeavoured to supplement it by 
indicating other advances which have been made in International 
Law. It only remains to deal briefly with another important 
branch of the subject, which affects nations chiefly during 
hostilities. 

XII. The neutrality of States which are not directly con- 
cerned in a war is, of course, a matter of the greatest importance 
to the belligerents. There are duties to be observed by a neutral 
towards the combatants, and by each of the combatants towards 
the neutral; and accordingly as these duties are more strictly 
and clearly defined, and in proportion as they are observed, so 
may International Law, as a concrete body of rules, be said to 
have progressed. The advance in this subject is comparatively 
modern, but it has been so great as to cover a very large field of 
International Law. 

It is desirable, in the first place, to arrive at a clear concep- 
tion of the term. As it is now employed, ‘“‘ neutrality ’’ means 
the condition of non-interference of a State or States between 
two or more belligerents—in other words, abstention from active 
participation in their hostilities, which, as will be seen, embraces 
both positive and negative duties. The so-called Armed 
Neutralities of former times do not fall within the scope of this 
definition. These were alliances by certain Powers, which feared 
or contemplated the aggression of another strong and ambitious 
Power, and pledged themselves, in the event of attack upon any 
of them, or by any of them if it were deemed necessary, to stand 
by and assist each other for defensive or even offensive purposes. 
The first of these was the Armed Neutrality of 1780, between 
Russia, Denmark, Sweden, the Dutch Provinces, Prussia, 
Austria, Portugal, and Naples. It was directed against the 
policy of Great Britain with regard to neutrals, and claimed the 


(n) Quarterly Review (Oct., 1915); Trans. Grotius Society (vol. 2, jon lS 
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right of free navigation of neutrals along belligerent coasts, the 
freedom of all goods on neutral ships which were not contraband, 
the existence of a real and not a paper blockade, and compensa- 
tion to neutral Sovereigns as well as to private owners for 
damage to innocent neutral ships. This league did not come 
into active collision with Great Britain, but it had the merit of 
first enunciating the principle of ‘‘ free ships, free goods.’’? The 
second Armed Neutrality was formed in 1800, between Russia, 
Sweden, Denmark, and Prussia, as a protest against the right of 
search which was claimed and exercised by Great Britain. It 
was not, however, effective from a naval point of view, owing to 
the British command of the sea, which resulted in the destruction 
of the Danish Fleet at Copenhagen (April 2nd, 1801), though in 
the resulting Convention Great Britain agreed to various 
important modifications in the exercise of the right of search. 
Another kind of neutrality, known as perpetual neutrality or 
guaranteed neutrality, differs from ordinary neutrality in that 
it is exercised or secured not merely by the neutral Power directly 
in question, but by other Powers which have an interest in its 
observance of neutrality. This kind of neutrality has occurred 
where, in order to maintain the balance of power or for other 
reasons, or to preserve the general peace, it has been deemed 
necessary for the principal States to enter into treaties securing 
the perpetual observance of neutrality by the State in question, 
and the respect of such neutrality by other Powers, including 
even Powers not signatories to the treaty. The State so 
guaranteed has invariably been a weaker State, regarded as 
unable adequately to protect its own neutrality, but capable, 
from its geographical situation, if seized or utilised by a stronger 
Power, of becoming a military menace against other neighbouring 
Powers. Such a State, on condition of having its own neutrality 
respected, strips itself of its own sovereignty to the extent that 
it cannot declare war against any guaranteeing State except for 
the act of violating this neutrality. Thus, Switzerland was 
neutralised by the declaration of the anti-Napoleonic Allies on 
March 20th, 1815; Belgium, by the five Great Powers, on its final 
Treaty of separation from Holland in 1830; and the Grand Duchy 
of Luxemburg, by the Treaty of London on May llth, 1867, 
guaranteed by Austria, Great Britain, Prussia, and Russia. 
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Switzerland has always succeeded in maintaining her neutrality, 
and in 1870 she denied a passage to Alsatian troops in the service 
of France; Belgium, owing to her refusal to allow German troops 
to pass through to France in 1914, was invaded in 1914, and thus 
was compelled to become a belligerent against Germany, with the 
result that she is now no longer in the position of a guaranteed 
State; and Luxemburg was invaded by Germany immediately 
upon the outbreak of the War. 

The conception of most ancient States upon the subject of 
neutrality may be summed up in the sentence, ‘‘ he that is not 
with me is against me.’? Conquering world-States pressed 
weaker States into their service, and, if they refused to assist, 
simply made vassals of them or annexed them. It was only 
distance or considerations of expediency which prevented a State 
from being drawn into a war, even though it had no interest in 
its issue. In later times, in Western Europe, the methods of 
warfare made neutrality a matter of impossibility. When 
invading Huns or Goths poured into the plains of Central Europe 
or Lombardy, or Norsemen harried the western coasts, no 
people could afford to look on impartially or without concern, for 
they were all menaced by a common foe. Even down to 
Reformation times, very primitive notions were entertained on 
the subject, and this accounts for the scanty treatment accorded 
to it by Grotius. As nations became more self-dependent, how- 
ever, and less concerned with the dynastic or religious disputes 
of their neighbours, they, or their leading jurists on their behalf, 
felt that self-interest demanded an abstention from quarrels 
not directly affecting them, and the formulation of principles 
regulating their relationships with actual belligerents. All that 
Grotius said on the subject was : ‘It is the duty of neutrals to 
do nothing which may strengthen the side which has the worse 
cause, or which may impede the motions of him who is carrying 
on a just war... ; and in a doubtful case to act alike to both 
sides, in permitting transit, in supplying provisions, in not 
helping persons besieged. . . . In Agathias, we read, that he 
is an enemy, who does what the enemy wishes; and in Procopius, 
that he is reckoned to be in the army of the enemy, who helps 
the enemy in matters which are properly of military use. So 
Demosthenes had said before... . It may be of use for a 


GROWTH OF INTERNATIONAL LAW IN THE PAST. layef 


neutral party to make a convention with each of the belligerents ; 
so that it may be allowed with the good will of both, to abstain 
from war, and to exercise towards both the common duties of 
humanity. So in Livy. So Archidamus king of Sparta, when 
he saw that the Eleans inclined to the Arcadians, wrote to them, 
It is well to be quiet’? (0). These statements of Grotius amount 
to no more than a definition ; and the definition is ambiguous, or 
at any rate not in accord with modern views, in so far as it 
allows the neutral the choice of deciding as to the merits of the 
respective belligerents, by determining which is ‘‘ the worse 
cause,’”’ or what is a ** just war,”’ as an alternative to remaining 
absolutely impartial. The latter portion of his statement, how- 
ever, as to the freedom of making conventions, is of importance, 
as it testifies to what actually was a regular practice in his day 
—to make treaties stipulating that the contracting parties would 
not assist the enemies of the other (p). 

The making of special treaties to observe neutrality, which 
continued as late as the seventeenth century, indicates that, 
apart from them, its obligations sat very lightly on the shoulders 
of non-belligerents. During a long period, as Quentin Durward 
and other romances and records illustrative of the time indicate, 
it was a common practice to furnish contingents of neutral origin 
to aid the forces of those who needed them, and in the age of Sir 
John Hawkwood and other famous condottieri there was no 
reprobation of ‘‘ foreign enlistment.’’ Scotch troops fought in 
aid of France, Sweden, Prussia, and Russia down to the 
eighteenth century. Indeed, treaties were made to encourage, 
instead of prohibiting, foreign recruiting. The passage of 
belligerent troops through neutral territory was also frequent, 
and special treaties were made promising that such facilities 
should not be allowed. Thus, the duties of a neutral were purely 
negative—to refrain from giving help to the enemy of the party 
with whom the neutral treated, and to prevent the neutral 
territory from being used for belligerent purposes. In naval 
affairs there was still less development. Little respect was paid 
to the territorial waters of a neutral, and belligerents freely 


(0) De Jure Belli (bk. 8, c. 17; Whewell’s Abstract, vol. 8, pp. 298-5). 
(p) Hall (p. 599) gives an interesting list of such Treaties of defensive 
alliance, and of simple peace and friendship, between 1465 and 1655. 
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chased their antagonists into neutral ports or waters, and there 
captured or burned them. 

To Bynkershoek is due the merit of first laying down a strict 
theory of neutrality. A true neutral, according to him, is one 
who sides with neither party in a war, and owes nothing by 
treaty to one side or the other. He must remain in amity with 
both, must not in any way meddle in the war, and must confer 
no advantage on either party (q). He was followed by Wolff 
and Vattel, and thenceforth the application of their principles 
advanced rapidly, more especially in the nineteenth century. 

It is only possible to deal briefly with the advances in the law 
and practice of neutrality, and this may be done most con- 
veniently in a summarised form. The various modifications and 
improvements in the subject have brought about the recognition 
of duties and rights on the part of both belligerents and neutrals. 
These have been classified in a convenient form by Dr. T. Baty, 
the well-known authority on International Law (r). The duty 
of belligerents is to respect neutral territory and neutral territorial 
waters; their rights are those of blockade, angary, visit and 
search, and capture and confiscation of contraband of war. The 
rights of neutrals are those of official representation and media- 
tion, of intercourse of neutral citizens with citizens ‘of either 
belligerent, and of convoy; their duties are either (1) absolute— 
of abstention from any direct corporate assistance to either 
belligerent, and of enforcement of respect of both belligerents for 
neutral territory; (2) relative—of prevention of any recruiting 
for either belligerent, or arming or equipping of vessels for their 
service; and (3) contingent—of allowing commercial access to 
the one or other belligerent without distinction, and of granting 
impartially to one or the other belligerent such rights, advan- 
tages, or privileges as do not, following international usage, 
amount to intervention in the struggle. 

In the eighteenth century it was customary to allow a 
belligerent to cross neutral territory on a warlike expedition; 
but, as we have seen, this right has not been exercised, and has, 
indeed, been reprobated, since 1815; and during the Franco- 
German War, in 1870, when General Bourbaki and his army 


(q) Quaest. Jur. Pub. (bk. 1, chaps. 8, 9). 
(r) Eneye. Brit. (vol. 11, p. 442, art, ‘‘ Neutrality ’’). 
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were hemmed in by the Germans and compelled to cross the 
border into Switzerland, they had to lay down their arms there 
and submit to internment. 

Belligerents may pass through territorial waters as in time of 
peace, and they may refit or revictual in a neutral port, subject 
to the duty to depart within a limited time, and to abstain from 
taking on board contraband of war. Such a belligerent may not 
commit an act of hostility towards his enemy if he finds him 
in a neutral port. When the Kearsarge found the Alabama in 
Cherbourg Roads, both vessels had to withdraw outside the 
three-mile limit before they could engage in their famous duel, 
resulting in the sinking of the Alabama (June 19th, 1864). Nor 
may a belligerent, without the consent of the local authorities, 
take his captured prize into a neutral port. He may, however, 
enter it to take shelter from stress of weather or from the enemy, 
subject to the duty of departure when notified to do so. 

The belligerent right of blockade was at first exercised without 
any particular regard to the position of neutral shipping. A 
blockade was extended over a large tract of coast without a 
sufficient force. This practice became prevalent at the end of the 
eighteenth century. The mutual blockades of Great Britain, on 
the one hand, and France and Spain, on the other, led to the 
Armed Neutrality of 1780, and to the declaration by Russia of 
what came, in the minds of all impartial persons, to be recognised 
as the true principle—that the blockade of a port can only exist 
where the blockading Power has so made its arrangements for 
attacking a hostile port by means of vessels stationed there and 
sufficiently near, that there is evident danger to neutrals in 
entering. The abuse of the right became greatest during the 
Revolutionary and Napoleonic Wars. By treaties with France, 
the ports of the Papal States and Genoa were closed to British 
vessels in 1796, and those of Naples and Portugal in 1801. In 
1806, at Napoleon’s bidding, Prussia closed the ports and rivers 
of the North Sea to English shipping. The British Government 
retaliated by declaring the coast from the Elbe to Brest in a state 
of blockade. Napoleon responded on November 21st, 1806, by 
his Berlin Decree, which declared the British Isles to be under 
blockade, and forbade all commerce with them, all English manu- 
factures being lawful prize; and every neutral vessel going from 
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English ports with English cargoes was to be lawfully seizable by 
French armed vessels. Great Britain then published two Orders 
in Council, one of January 7th, 1807, prohibiting all vessels from 
sailing from one port to another, where both ports were in 
possession of France or her allies, or where British vessels were 
prevented from trading; and another of November 11th, 1807, 
declaring that all places of France, her allies and colonies, as also 
of States at peace with Great Britain and yet excluding her flag, 
should be in the same position as if British forces were blockading 
them. The provisions of this last Order were exceptionally 
stringent as against neutrals. Napoleon now published his Milan 
Decree (December 17th, 1807), declaring that every vessel which 
submitted to search by an English cruiser or making a voyage to 
England had lost the right to its own flag and had become English 
property; that it was consequently lawful prize on capture by 
French cruisers or on entering French ports; and that every 
vessel communicating with Great Britain or her Colonies would 
be condemned, if taken. These decrees and counter-decrees were 
quite unjustifiable ; they established ‘* paper ’’ blockades without 
adequate forces; and they practically stopped all neutral trade, 
thus constituting an improper interference with neutral rights. 
The principal sufferer was the United States, which laid an 
embargo on commercial vessels in its ports (December, 1807), 
and passed an Act prohibiting intercourse with France and 
England until their restrictions on neutral commerce should be 
removed. Great Britain made some relaxation, restricting the 
blockade to Holland, France and Northern Italy (April 20th, 
1809), though Napoleon continued his measures, and did not 
annul them until 1812. Thereupon Great Britain withdrew her 
measures (June 23rd, 1812), though not in time to prevent war 
with the United States, which alleged the obnoxious blockade 
decrees as the main ground of offence (s). 

By the Declaration of Paris, attached to the Peace of the same 
year (April 16th, 1856), it was Jaid down that ‘‘ blockades in 
order to be binding must be effectual, that is to say, maintained 
by a force sufficient in reality to prevent access to the coast of 
the enemy.’”? It became a matter of general agreement that a 


(s) See Woolsey (pp. 361-4, § 206). 
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lawful blockade required the actual presence of a sufficient force 
of the enemy’s vessels before the place subjected to blockade, 
and this view prevailed until quite recent times. But there can 
be no doubt that, with the invention and general use of 
submarines, opinions have undergone a change, for the close 
presence of visible vessels is no longer necessary to effect a 
physical blockade, which can be maintained by submarines 
operating at a considerable distance from the blockaded port. 
It has become an accepted practice that there should be due 
notice to neutrals of the existence of a state of blockade. In 
other words, warning must be conveyed to them, either 
individually or by general notification. Usually notice is given 
to neutral Powers, and is then taken to affect their subjects. 
The importance of notice lies in the fact that a neutral vessel 
attempting to break a blockade is liable to capture, because 
breach of blockade means becoming a party to the war. The 
penalty for a breach of blockade was held to continue upon a 
vessel until the end of her return voyage, and to have ceased if 
she were captured after the actual discontinuance of the voyage. 
In connection with this has arisen the doctrine of continuous 
voyages, which also applies to the carriage of contraband. It 
was first laid down by Lord Stowell. By what is known as the 
Rule of War of 1756, it was provided that where a colonial or 
coasting trade is prohibited to other nations in time of peace, but 
thrown open in time of war, a neutral, by engaging in this trade, 
renders himself liable to the other belligerent. This rule was 
revised in the war of 1798, but never became a settled doctrine 
of International Law. Lord Stowell decided that a neutral could 
not evade the rule preventing the carriage of goods from a 
colony to the mother country by merely touching at a neutral 
port and there landing cargo and paying dues. In other words, 
the voyage was to be regarded as continuous from the port of 
first shipment to the port of ultimate destination (1806) (t). 
Where, however, the neutral could prove a bona fide importation 
into the neutral country, then the subsequent voyage from the 
neutral port to the belligerent country was not regarded as 
involving the vessel in liability (uw). The doctrine was extended 


(t) The William (5 C. Rob. 385). 
(u) The Maria (5 C. Rob. 365). 
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in the American Civil War to neutral vessels carrying contraband 
or seeking to break blockade (c). 

At the Hague Conference in 1907, the rules relating to 
blockade and contraband became the subject of discussion, and 
it was decided to refer the matter to a Convention, which met in 
London in 1909, and ultimately formulated the Declaration of 
London (February 26th, 1909). The House of Lords, however, 
refused to ratify it, and it remained in abeyance, so far as Great 
Britain was concerned, until the Great War, when the British 
Government deemed it necessary to recognise the Declaration, 
and put it into force, with certain modifications, by an Order in 
Council of August 20th, 1914. The Declaration codifies Inter- 
national Law relating to blockade in time of war; contraband of 
war (defining and classifying absolute and conditional contra- 
band); unneutral service (including transportation of individual 
passengers embodied in the armed forces of the enemy, or with a 
view to the transmission of intelligence in enemy interests ; trans- 
portation by a neutral vessel of military detachments of the 
enemy ; and the taking part by a neutral vessel in the hostilities, 
or her employment under contro] of an enemy agent, or by an 
enemy Government, or for any hostile transportation) ; the con- 
ditions of destruction of neutral prizes; the right to transfer an 
enemy vessel to a neutral flag; the determination of the enemy 
character of a vessel; the exemption from search of neutral 
vessels under convoy; the right of condemnation for forcible 
resistance to search; and the payment of compensation for the 
capture of a vessel not condemned by a Prize Court. 

The modified adoption by Great Britain of the Declaration of 
London was really not in conformity with its 65th Article, which 
stated that the provisions of the Declaration *‘ must be treated as 
a whole and cannot be separated.’’ However, after two years, 
a British Order in Council was issued, whereby the Declaration 
of London was withdrawn, and it was announced that the inten- 
tion of Great Britain and her Allies was ‘‘to exercise their 
belligerent rights at sea in strict accordance with the law of 
nations *’ (July 8th, 1916). It was stated by the British Govern- 
ment that its rules, ‘‘ while not in all respects improving the 
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safeguards afforded to neutrals, do not provide belligerents with 
the most effective means of exercising their admitted rights.” 
The principal objections to the Declaration from the British point 
of view, were: (1) Art. 1 provided that ‘‘a blockade must not 
extend beyond the ports and coasts belonging to and occupied by 
the enemy.’’ This prevented a long-range blockade. (2) Other 
Articles restricted the right to capture and search neutral vessels. 
Thus, Art. 19 forbade the capture of a vessel or her cargo, what- 
ever her ulterior destination, if at the moment of capture she was 
on her way to a non-blockaded port. And Art. 48 stated that 
contraband was not liable to condemnation if the master, after 
becoming aware of the declaration of contraband, had no oppor- 
tunity of discharging the contraband. (38) Art. 28 stated that 
certain materials might not be declared contraband of war. 
Many of these, such as raw cotton, wool, oil seeds (from which 
glycerine was made for dynamite), rubber (necessary for motor 
vehicles and aircraft), metallic ores (used in making fine steel), 
and ammonia (used for preparing nitric acid), were used by 
Germany for making munitions of war. (4) Foodstuffs, under 
the heading of ** conditional contraband,”’ might be treated with- 
cut notice as absolute contraband. While food supplies to 
England might thus be stopped at any time, under Art. 35 food 
supplies to Germany could not be touched if they were to be 
discharged in an intervening neutral port. 

In order to prevent the carriage of contraband or breach of 
blockade, belligerents have at all times claimed the right of visit 
and search as ancillary to the right to confiscate or destroy an 
offending neutral vessel, that is, to stop and search such a vessel 
for the purpose of examining its papers and, if thought necessary, 
its cargo—for, without such stoppage and search, any neutral 
would be absolutely free to carry contraband or to break a 
blockade. The right is only a war right—the only exception to 
this rule being that a nation may lawfully pursue a vessel which 
has left its port on suspicion of having defrauded the revenue 
laws, or committed some other crime, this being merely the 
continuance beyond the maritime jurisdiction of an attempted 
arrest or examination which, but for the flight of the ship, might 
have been conducted within it; and both Great Britain and the 
United States have passed statutes permitting search during 
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peace to execute the revenue laws outside the jurisdiction. The 
right is applicable only to merchant vessels, and is limited to the 
objects of the search. The English and Continental authorities 
have held that if a vessel resists search, only those goods which 
are contraband are liable to confiscation; but the United States 
Courts have held that, on resistance, all goods on board are 
subject to confiscation. The right can only be exercised by the 
lawfully-commissioned vessels of a State, seeing that it is an 
incident of war, and, since the Convention of 1801, it cannot be 
exercised by privateers. 

There are two other exceptions to the ordinary right of 
search, which, though apparently peace rights, are in reality 
rights of war. A vessel may be stopped and searched on suspicion 
of piracy, pirates being regarded as at war with all mankind. 
And a vessel, which has been fitted out in a friendly country, 
without the fault of its Government, for the purpose of a hostile 
expedition against or aiding a rebellion in the country suspecting 
or knowing the objects of its voyage, may be searched and 
seized by the authorities of that country. This was the case of 
The Virginius (1878). A converse case is that of The Caroline 
(1837), which illustrates the principle that neutrals have the 
right to insist that their territory shall remain inviolate and be 
untouched by the operations of war. This ship was employed by 
Canadian insurgents in carrying passengers and munitions of war 
from the American borders to the opposite shore, and was 
captured and destroyed in American waters, the leader of the 
British expedition against it having expected to find it within 
British territory. This act was justifiable only on the ground of 
self-defence, for otherwise it would have been a breach of the 
neutral rights of the United States. 

In the seventeenth and eighteenth centuries Sweden and 
Holland claimed that their ships under convoy were exempt from 
search. England, however, claimed the right to search even 
ships under convoy, and maintained the practice through the 
Revolutionary Wars. In 1864, Denmark, Prussia, and Austria 
announced that they would not visit vessels under convoy; and 
France entered into treaties with the Central and South 
American Republics, and the United States made treaties with 
those Republics and with Sweden and Italy, to the same effect. 
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In other words, in this respect as in several other matters of 
naval practice, there was the traditional divergence between the 
British and the Continental points of view. All that can be said 
is that until the end of the nineteenth century no settled rule of 
law had been formulated whereby convoyed ships were exempt 
from visit and search, though the general tendency was in that 
direction. 

The practice, however, had always been that the search 
must be conducted with strict formality. On the other hand, an 
obligation lay on the neutral ship to make no resistance. 

The right of visit, as distinguished from search, was the 
subject of considerable controversy between the Governments of 
the United States and Great Britain in relation to the slave trade. 
The United States maintained that there was no right of visit, 
apart from search; Great Britain, that her cruisers could stop 
ships, without detaining them, to verify their nationality, 
though for no other purpose (even if they were slave-traders). 
Ultimately, by the Treaty of Washington (1862), the two Powers 
conceded the mutual right of search to public vessels specially 
constructed for the purpose, which were authorised to visit each 
other’s merchant ships known or suspected of trading in slaves, 
but only within 200 miles of the African coast south of the 
82nd parallel, and within 30 leagues of Cuba. 

The case of The Trent is of great historical importance in 
connection with the right of stoppage and search, the alleged 
ground being that this British steamer, during the American 
Civil War, had on board two diplomatic agents (Slidell and 
Mason) of the Confederate States, bound on official missions to 
London and Paris respectively. Near the Bahamas the Trent 
was stopped and boarded from the United States frigate San 
Jacinto, and Slidell and Mason were taken out and carried as 
prisoners of war to Boston, the Trent being allowed to proceed. 
This incident provoked high feeling between Great Britain and 
the United States, the British Government protesting strongly 
against the seizure. The United States, through Secretary 
Seward, contended that the two emissaries were persons in the 
position of contraband, being engaged on a mission to further the 
hostile purposes of the Confederates. Lord Russell maintained 
that Slidell and Mason were diplomatic agents whom England 
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and France had the right to receive, and that they were bound 
for a neutral and not a hostile destination. The United States 
acknowledged that Slidell and Mason had been unduly arrested, 
and released them. It was apparently an open question whether 
persons in the military service of a State are to be regarded as 
contraband. Jurists like Hall held that persons cannot be 
contraband of war (y). It is now, however, provided by the 
Declaration of London, 1909 (Art. 47), that ‘* any individual 
embodied in the armed forces of the enemy who is found on 
board a neutral merchant vessel, may be made a prisoner of war, 
even though there be no ground for the capture of the vessel.”’ 

The last belligerent right to be noticed, as apart from those of 
neutrals, is that of angary (droit d’angarie), which is the right, 
arising out of the necessity of war, to take, dispose of, use or 
destroy neutral property situate within the territory of the 
belligerent taking it. Its exercise has been guarded against by 
treaty, in certain cases; when not so guarded against, neutrals 
have, by custom, acquiesced in it. Compensation may be pro- 
vided for by treaty; and, even when not so provided for, Hall 
indicates that according to general principles compensation is 
payable (z). The two most familiar instances of the exercise of 
the right arose in the Franco-German War of 1870. In Alsace, the 
Germans seized and for some time used a large number of railway 
carriages belonging respectively to the Central Swiss Railway and 
to the Austrian Railways. Again, in 1871, six British vessels 
lying in the Seine, near Duclair, were seized and sunk in the 
river by the Prussian troops, in order to block up the channel 
and prevent French gunboats from interfering with the German 
military operations. Bismarck, in a despatch to the British 
Government, claimed that this measure was in accordance with 
international warlike usage, while admitting that the owners of 
the vessels were entitled to compensation; and the British 
Government, while claiming compensation, did not deny the 
right. The cases of vessels and railway rolling-stock are 
distinguished from other neutral movable property, on the 
ground that the former are mere “ visitors’? with a distinct 
external domicil, while the latter follows the fate of private 
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property generally, being regarded as situate and domiciled 
within the belligerent jurisdiction. 

In the Great War the right of angary was first enforced by 
the United States of America under the Proclamation of 
March 20th, 1918, Great Britain following with the Note of 
March 21st, France and Italy also asserting the right. The 
United States and Great Britain forthwith seized many neutral 
ships, undertaking to pay full compensation to their owners. 
In the cases of The Zamora (a) and The Canton (b), the Privy 
Council upheld the right subject to the existence of urgency and 
compensation. 

With regard to contraband, it may be added that during the 
Franco-Chinese War of 1885, France attempted to prevent the 
conveyance in neutral bottoms of rice to the northern Chinese 
ports, asserting, in other words, that food was conditional 
contraband. The British Government protested, but no decision 
was ever made, and thus matters remained until the Great War 
in 1914. Coal was, however, by common consent classed as 
conditional contraband, and warships were only allowed 
sufficient at neutral ports to take them back to their own ports 
(in the Franco-German War of 1870, and the Franco-Chinese 
War of 1885; though the rule was not applied in the Spanish- 
American War of 1898). 

Among the absolute duties of neutrals are (1) the enforce- 
ment of respect for neutral territory. Examples of this have 
been given. The rigid observance by Belgium of its neutrality 
prevented the French army from seeking refuge in that country, 
and led to the surrender at Sedan on September 2nd, 1870. A 
contrary case is that in the Anglo-Boer War, where the 
Portuguese Government allowed British forces to cross its 
territory. This has been justified on the ground that the final 
victory of Great Britain was certain—which was no justification 
at all, for if a neutral were to make up its mind beforehand as to 
which belligerent would win, and shape its action accordingly, it 
would cease to be a neutral. An attempt was made to justify 
the passage of these forces under the Anglo-Portuguese Treaty of 
1891, which, however, merely gave a right of transit for mer- 
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chandise, and did not diminish the Portuguese obligation to the 
Boer Republics, who were no party to the Treaty. (2) If belliger- 
ent forces, by inadvertence or otherwise, cross the neutral 
frontier, they must be turned back; unless they claim the right 
of asylum (droit d’asile), in which case they are to be disarmed 
and interned or otherwise safely disposed of so as to prevent their 
taking further part in the war. It was in this way that members 
of the British forces who took part in the Antwerp operations in 
1914 were interned in Holland; and in the same way the German 
Emperor, on his abdication in November, 1918, and the Crown 
Prince of Prussia took refuge in Holland. 

The principal relative duty of a neutral is to prevent its 
subjects or the subjects of a belligerent State from using its terri- 
tory for the purpose of arming or equipping any vessel for hostile 
use against any other State or the other belligerent ; to prevent all 
persons within its jurisdiction from doing so; to prevent the 
departure from its jurisdiction of any vessel which within such 
jurisdiction has been wholly or partly equipped for warlike 
purposes; to prevent any of its ports or waters being used as a 
base for naval operations, or any place on land for similar use for 
land operations or for the recruitment of men. Such acts are 
generically known as ‘‘ foreign enlistment,’’ and in America and 
Great Britain there has been special legislation with the object of 
preventing them. In America, in 1798, Gideon Henfield, a 
United States citizen, took service on board a French privateer. 
He was indicted for a breach of the neutrality laws, and the 
judge charged the jury that such a breach was a criminal offence. 
He was, however, acquitted. Complaints were also made of the 
conduct of M. Genet, the Minister Plenipotentiary of the 
Republic of France, in causing French privateers to be fitted out 
in the United States. Accordingly, on June 5th, 1794, the 
United States Neutrality Act was passed, and under it various 
persons were indicted and found guilty. During the period of 
the revolt of the Spanish Colonies in South America, again, 
further trouble arose, certain of the revolutionaries having fitted 
out ships in the United States, which captured two Spanish 
vessels, the Santissima Trinidad and the Santander. The 
Spanish Government claimed restitution of the vessels, and this. 
was allowed by the United States Courts. A further Foreign 
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Enlistment Act was then passed in 1818 (amended in 1838). In 
the same way, the first British Foreign Enlistment Act, in 1819 
owed its origin to the Spanish Colonial Revolution. 

In May, 1862, the Alabama was launched at Liverpool, being 
then known as ‘* No. 290.’’ She was evidently intended as a 
vessel of war. On June 23rd, the United States Minister wrote 
to Earl Russell, warning him that the vessel was about to leave 
Liverpool with the object of entering the service of the Confeder- 
ate States. On July 16th, the Law Officers of the Crown advised 
that there was sufficient evidence to justify the detention of the 
ship, but their opinion was not made known until July 31st, two 
days before which date the ship had sailed, unarmed, from Liver- 
pool to the Azores. There, at Terceira, she was completely 
armed, changed her name to the Alabama, and proceeded as a 
commissioned Confederate cruiser to destroy United States 
shipping all over the world. The United States claimed com- 
pensation for her depredations from Great Britain, and the 
matter was referred to an arbitration tribunal at Geneva, which 
decided (August, 1872) that Great Britain had failed to fulfil her 
neutral duties, and awarded the payment by Great Britain of 
£3,100,000 as compensation. Meanwhile, the British Parliament 
had (1870) passed a more comprehensive Foreign Enlistment 
Act. Subsequently, in 1895, Dr. Jameson, in the territory of 
British Bechuanaland, assembled and equipped a force, nominally 
of British troopers and police, and thence made a raid into the 
South African Republic, with which country Great Britain was 
then at peace. Jameson and his men were captured by the 
Republican forces, and handed to the British Government to be 
dealt with. They were tried, convicted, and sentenced for 
breach of the Act of 1870. 

A further branch of the law of neutrality remains to be 
noticed. It is not considered to be a breach of neutrality to sell 
to either belligerent arms or munitions of war, in the course of 
ordinary mercantile transactions. Nor is a belligerent prevented 
from raising loans in neutral territory. These principles were 
confirmed by the Hague Convention of October 18th, 1907, on 
the Rights and Duties of Neutral Persons on Land (Arts. 7, 18). 

This Convention, and that on Neutrality in Naval War (as 
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further extended by the Convention of London, 1909) lay down 
a code as to the duties of neutrals in war. 

The Land Convention (1907) affirms the inviolability of 
neutral territory; enumerates acts by belligerents in regard to 
neutrals and neutral territory which are forbidden; enumerates 
the duties of neutrals; states when a neutral person cannot take 
advantage of his neutrality; and lays down that neutral railway 
property can only be seized in cases of absolute necessity. The 
Naval Convention (1907) affirms neutral sovereign rights; pro- 
hibits visit and search in neutral territorial waters; prevents 
neutral ports and waters from being used as a base of operations ; 
prevents the supply of warships and munitions by a neutral State 
to a belligerent State, while stating that a neutral Power is not 
bound to prevent the exportation of arms or munitions of war 
for the account of either belligerent ; lays down the principles of 
neutral surveillance over belligerents in neutral waters, and the 
conditions under which belligerent warships may remain in 
neutral ports, or under which prizes may be brought there; and 
declares that no exercise by a neutral of its powers under this 
Convention is to be regarded as an unfriendly act. 


Il. 
INTERNATIONAL LAW IN DECLINE (to 1914). 


While the period between the age of Grotius and the year 
1914 ranks as the era of the development and progress of Inter- 
national Law, there were, in the nature of things, phases of 
reaction and even of retrogression, manifested from time to 
time in efforts to ‘‘ set back the hands of the clock,’? and in 
occasional relapses into something that approached, if it did not 
reach, disregard of legality or civilised observances. Some of 
these phases have been noticed, such as the reciprocal measures 
of retaliatory blockade by England and Napoleon during the 
Revolutionary Wars and the Wars of the Empire. 

The downfall of Napoleon, though his own rule had served as 
a warning to tyrants in its attempts at repression of national 
individuality, was followed by a reactionary movement of most 
of the European sovereigns. Thus, in France, freedom of the 
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Press and freedom of speech were for a long time suppressed, and 
this policy also had its effects in the sphere of international 
relations. But it was chiefly in the Germanic Confederation, and 
in the growing State of Prussia, with their restricted notions of 
free, representative government, that the tendency was manifested 
to employ force as the sole remedy for national and international 
troubles, and to admit, as little as possible, abstract or even 
practical ideas of justice in their settlement. Sherman’s views 
in regard to the conduct of war in the Southern States were 
eagerly adopted by the rising Prussian military party, and they 
speedily bettered the instruction. Much of what was done in the 
Danish War of 1864 and in the Franco-German War incurred 
the reprobation of other nations who were interested onlookers. 
None, however, in view of the increasing power of Prussia, 
ventured beyond private criticism in the Press or elsewhere, 
though some feeble efforts at diplomatic mediation were made 
after the downfall of the Second Empire. The newly-fledged 
German Empire devoted itself to its ambition of world-power, 
with the use of naked force as a necessary accompaniment. The 
doctrine of ‘‘ necessity ’’ was invoked as a maxim of conduct, 
long before the outbreak of the World War. 

Thus, as far back as 1880, the great Moltke, who was himself 
a man of humane principles, wrote to Professor Bluntschli, the 
famous international lawyer: ‘* Every law presupposes an 
authority to superintend and direct its execution, and inter- 
national conventions are supported by no such authority. What 
neutral States would ever take up arms for the sole reason that, 
two Powers being at war, the ‘laws of war’ had been violated 
by one or both of the belligerents? For offences of that sort 
there is no earthly judge. Success can come only from the 
religious moral education of individuals, and from the feeling of 
honour and sense of justice of commanders who enforce the law 
and conform to it so far as the exceptional circumstances of war 
permit ’? (December 11th, 1880). 

This statement of Moltke, if it is to be taken as an authorita- 
tive exposition of German war policy, proceeding as it did from 
the head of the German army, is full of contradictions. He 
begins with the familiar criticism of International Law, made 
fashionable by John Austin, that it is not law in the true sense, 
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as it possesses no ‘sanction,’ that is, no power capable of 
enforcing obedience to its precepts. He then speaks of com- 
manders ‘* who enforce the law and conform to it,’’ thus admitting 
that there is a law capable of enforcement, even if it cannot in 
exceptional circumstances be enforeed—a criticism which applies 
to all law, and is universally admitted to apply to International 
Law as administered in war, owing to the fact that it must 
of necessity be carried out by force. Nevertheless, Moltke’s 
question regarding neutral nations was prophetic of the attitude 
most of them were to adopt with regard to violations of law 
during the Great War of 1914—1918. 

Bluntschli, a man deeply imbued with the principles of Inter- 
national Law, expressed his disagreement with Moltke in these 
terms : “‘ For the man of arms, the interest of the safety and 
success of the army will always take precedence of that of the 
inoffensive population, while the jurist, convinced that law is the 
safeguard of all and especially for the weak against the strong, 
will ever feel it a duty to secure for private individuals in 
districts occupied by an enemy the indispensable protection of 
law ’’ (a). 

Although a new literature advocating general peace as a 
basis of international relations was beginning to appear, no 
university professor or private publicist at that time, however 
eloquent or convincing, could hope to stem the tide of aspiration 
which was setting in the direction of world dominion. The 
foundation of a German navy, and the acquisition of oversea 
colonies, especially in Africa, turned men’s minds actively 
towards maintaining their acquisitions by force. Other nations, 
also, noting the orientation of German policy and opinion, stood 
on the defensive, watching with apprehension the growth of 
armaments, yet feeling compelled, even if they were pacifically 
inclined, to increase their own material resources and guard 
against the great conflict which, as was instinctively felt, would 
one day break out. 

A school of writers openly advocated the use of force, and 
derided all pacifist doctrines. In their view, mankind was born 
to a perpetual state of conflict, and the only achievement worthy 
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of a man or of a nation was to attain absolute mastery over all 
other men or nations, as the case might be. This, to state it 
crudely, was the conception of Nietzsche. It was eagerly 
embraced by a band of military publicists, of whom the most 
prominent was General Bernhardi. His publications, principal 
among which was ‘* World-Power or Downfall (Weltmacht oder 
Niedergang)”’, embodied the gospel of the forward military party, 
which postulated a leading and dominant place for Germany 
among the nations of the earth, and argued that, menaced as she 
was by potential enemies, who were even then actively preparing 
her subjugation, no alternative was left for her between an 
immediate struggle for the mastery and complete extinction. 
Nothing, least of all the accepted principles of International Law, 
was to stand in the way of this policy. 

In another work (b), Bernhardi expressed the view that the 
bulk of international life was outside codification; and if a com- 
prehensive international code were drawn up, no self-respecting 
nation would sacrifice its own conception of right to it; for by so 
doing it would renounce its highest ideals, allow its own sense of 
justice to be violated by an injustice, and so dishonour itself. 

These views not only became the guiding principles of popular 
societies, such as the Navy League (Flottenverein), which were 
working for the establishment of German domination, but they 
were even adopted in official publications, such as the German 
War Manual (Kriegsbrauch im Landkriege), which, emanating 
from the Great General Staff of the War Office, prescribed the 
conditions under which warfare was to be waged. According to 
this publication, war is not to be limited to attacks on the armed 
forces of the enemy and his fortifications ; it must also aim at the 
destruction of the whole of his material, and ‘‘ moral’ or 
spiritual resources. All this was contrary to the Hague Con- 
ventions of 1899. If such a principle were to triumph, there must 
be an end of all International Law. The doctrines of the Manual 
were, in reality, merely an outcome and an extension of German 
practice in the Franco-Prussian War of 1870—1. Examples of 
the regulations enjoined by the Manual, to be carried out in 
actual warfare, are the following : There need be no warning of a 
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contemplated bombardment—contrary to Art. 26 of the Hague 
Regulations ; again, a commander has the right to refuse quarter 
and destroy prisoners—contrary to Art. 23 of the Hague Regula- 
tions. These doctrines were taught on parade grounds and in 
military schools, in preparation for the coming war which was to 
ensure world dominion. At the same time military and naval 
armaments were increased, provoking competition on the part of 
other nations, who felt that their safety was menaced, and were 
determined not to be found unprepared when the conflict should 
come. 

The attack upon ‘‘ moral and spiritual resources ”’ of other 
nations was made not only by means of the system of espionage 
in time of peace, which had become universal, but also by the 
employment of agents provocateurs, who stirred up discontent 
and treason amongst the citizens of other nations. Their 
activities increased on a large scale during the Great War, when 
it was proved that the South African Commander-in-Chief, 
together with other officers under him, had been induced to 
betray their trust, while in India seditious outbreaks had been 
fomented on a large scale. 

The increasing growth of armaments gave rise to a large body 
of literature advocating international peace, and to the formation 
of numerous societies and the foundation of endowments intended 
to promote the universal recognition of International Law, and 
the spread of the belief that the welfare of mankind must 
eventually depend upon pacific methods rather than those of 
force. The doctrines of the militarist party, however, were in 
the ascendant, not in Germany alone, but in other countries 
which professed to abhor the German doctrines of force; and the 
lessons of a comparatively long period of peace, which had 
witnessed the rise of many nations to an unexampled condition 
of prosperity by the pursuit of the less glorious, but more profit- 
able, arts of commerce, were disregarded. ‘‘ Pacifists’’ were 
openly derided everywhere, and with them were confounded 
those publicists and thinkers who were not mere faddists but 
argued on grounds of experience and reason that nothing but 
universal disaster could follow the outbreak of mutual passion, 
hatred and destruction which was certainly foreseen. On the 
other hand, there was much to be said for the view of those who 
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contended that it was necessary to arm, in order to defend them- 
selves against unjust aggression, in accordance with the maxim, 
si vis pacem, para bellum. The misfortune was that so many 
peoples believed themselves to be the object of threatened agegres- 
sion, a feeling leading to the continued and increasing growth of 
mutual disbelief and suspicion, so that there was no longer any 
room for either wise diplomacy or mediation. When the Great 
War came, it was felt to be inevitable, and nothing could arrest 
the downward progress. The growth of modern commercial and 
other relationships had been so great and so universal, that no 
people, however remote from the prime source of conflict, could 
hope to escape the effects of the cataclysm. Neutrals were 
involved equally with belligerents. Indeed, it was soon apparent 
that very few nations, if any, would succeed in maintaining or in 
enforcing neutrality. With many other human institutions, 
International Law was in the furnace, and none could say 
whether it would emerge therefrom purified or wholly consumed. 


IV. 


INTERNATIONAL LAW IN DECLINE (Tue Grear War, 
1914—1918). 


As a matter of history, the Great War was designed and 
provoked by the German Government. This fact has been 
authoritatively admitted by those who were responsible for the 
foreign policy of the German Empire, and is no longer a matter of 
controversy. The subsequent revelations by the Government 
of the German Republic place the matter beyond doubt. At the 
time, however, the situation was an extremely puzzling one to 
neutral nations and even to several of those who were more 
directly involved. Every belligerent was not involved at one and 
the same time, and several of them only became participants 
when they conceived that their national interests were directly 
threatened. There was no general declaration of war by one 
belligerent or set of belligerents against its opponents. In the 
first place, Austria-Hungary launched an ultimatum against 
Serbia, basing its casus belli on the assassination of the Archduke 
Francis Ferdinand at Serajevo—an act alleged to have been 
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committed by Serbians at the instigation or with the connivance 
of the Serbian Government. Russia, as the traditional protector 
of the Slav peoples, then began to mobilise against Austria- 
Hungary. Thereupon, Germany, the ally of Austria-Hungary 
under the Triple Alliance (to which Italy was also a party), 
declared war against Russia, and simultaneously mobilised its 
armies against France, the ally of Russia, against whom it 
declared war two days later. In order to obtain an unimpeded 
passage for these armies, it issued an ultimatum calling upon 
Belgium, of whose neutrality it was a guarantor, to afford a free 
passage to German troops across its territory into France (a). 
Belgium declined to accede to this request, and announced that 
it would defend itself against German invasion. At the same 
time Great Britain, as a guarantor of Belgian neutrality, issued 
an ultimatum calling upon Germany to desist from the threatened 
invasion of Belgium and, when this ultimatum was disregarded, 
declared war upon Germany. On August 4th, 1914, Bethmann- 
Hollweg, the Chancellor of the German Empire, admitted in the 
Reichstag that the German invasion of Luxemburg and Belgium 
was contrary to the law of nations. He was thereby admitting a 
breach of International Law, and of the sanctity of treaties, but 
was not admitting that Germany was the original cause of the 
war. It is, however, important to observe that no aggression 
came from France, which, to avoid a breach of neutrality in the 
impending conflict between Russia and Germany, had withdrawn 
her troops to a distance of ten kilometres from her eastern and 
northern frontiers. France and Great Britain next declared war 
against Austria, as Austria was in active alliance with Germany. 

The admissions of the German Chancellor, both in public in 
the Reichstag and in private to Sir W. E. Goschen, the British 
Ambassador, constituted a most terrible indictment against the 
empire of which he was the chief Minister. Referring, in debate, 
to the invasion of Belgium, he stated that “we have done 
wrong,’ while promising to repair what had been done at the 
end of the war, and declared that “‘ strategic necessity’? had 
forced the hand of Germany. To Goschen, on the other hand, he 
said that the Treaty was merely ‘‘a scrap of paper.’? The 


(a) The ultimatum, though issued on July 30th, 1914, and dated that day, 
was authorised on July 26th, 1914. . 
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admission of wrongdoing, while continuing to do it, directly fixed 
the guilt on Germany, if any evidence of guilt were needed. 
The statement that the treaty of guarantee was ‘‘a scrap of 
paper ”’ was a mortal blow at the sanctity of treaties, which were 
only to be observed as long or as far as it was convenient to the 
maker of the treaty. And if one treaty was broken what was to 
become of all other treaties? What of the Hague Conventions 
which were intended to regulate the future conduct of belligerents 
and neutrals? If the conduct of the German Government and 
the contentions of its Chancellor were valid and were to stand 
unchallenged, there must be an end to all International Law, 
which was mainly upheld by the good faith attaching to the 
observance of treaties between States. In 1914, most inter- 
national relationships and rules of intercourse were regulated by 
written treaties or conventions, and if these were to be 
** scrapped ”’ at will or convenience there could be no guarantee 
of fair dealing or honourable conduct as between nations, or 
indeed, of the observance of any international contractual 
relationship. One dwells upon these things, not out of partisan- 
ship or rancour, but because the admission ‘*‘ we have done 
wrong,’’ and the course of the war which followed, abundantly 
demonstrated the necessity of adhering to settled principles of 
International Law, and showed that the conduct of international 
intercourse cannot be divorced from ethical principles and the 
observance of legality. The result of the war, although, as will 
be seen, it was far from reinstating International Law in its 
former position, nevertheless constituted a complete vindication 
of those objects for which international jurists and publicists had 
striven from the days of Grotius. 

The illegal invasion of Belgium foreshadowed many acts 
which, during the war, were done in violation of International 
Law, both written (by treaty or convention) and customary— 
acts, in other words, which are designated as ‘* War Crimes.”’ 

With regard to the principle of ‘“ Necessity,’ which was 
invoked by the German Chancellor in justification of the conduct 
of Germany towards Belgium, it must be admitted that some 
colour was lent to it by the uncertain attitude of other States 
which complained of the conduct of Germany, in either sanction- 
ing or not denouncing acts which are opposed to the highest 
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principles of International Law. Thus, as a distinguished 
authority points out: ‘‘In Germany the doctrine of military 
necessity is paramount to all other considerations. . .. To a 
limited extent the Great Powers themselves have contributed to 
the growth of this doctrine. By Art. 49 of the Declaration of 
London, for instance, the principle of military necessity is 
invoked for the destruction of neutral merchantmen on the high 
seas. Upon the same principle the sinking at sight of ocean 
liners carrying passengers of all nationalities is but a short step. 
The doctrine is also admitted even in the Hague Conventions, 
e.g., in the bombardment of undefended coast towns” (0). 
We have seen that the German doctrine of ‘‘ Necessity ”’ had its 
origin long before the date of these treaties. Nevertheless, these 
provisions might serve (even if they were not actually cited) as 
an excuse for the application of the doctrine. 

It would be impossible, within our limits, to enumerate all 
but a few of the breaches of International Law during the Great 
War which were alleged by the respective belligerents to have 
been committed by their adversaries. Nor can any such breaches 
be considered except such as may be regarded as proved beyond 
all reasonable doubt. It is a familiar experience in time of war 
to find that accusations are frequently made, sometimes on the 
slightest evidence and sometimes without any evidence at all, of 
bad faith or of unlawful conduct on the part of an enemy. It 
is also significant that such accusations are usually made in the 
early stages of a war, and that, once it becomes prolonged and 
the antagonists embark upon a determined struggle for national 
existence, they die away or are swallowed up in the general 
conflict, which aims at universal punishment of all acts on the 
part of the opposing forces. Thus, at the beginning of the 
Anglo-Boer War, charges were made that the Boer forces had 
made fraudulent use of the white flag, and that they had 
poisoned the streams in the northern part of Natal. Counter- 
charges to the same effect were also made. These charges were 
either not proved or not persisted in; and very few persons were 
punished for violation of international customs during that war. 
Another difficulty is that the evidence of violations is ordinarily 


(b) Dr. H. H. L. Bellot (Papers of the Grotius Society, vol. 2, p. 31). 
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furnished by interested parties. Early in the course of the Great 
War, Belgium and Great Britain respectively appointed Com- 
missions, composed of men enjoying the highest repute in 
diplomacy and International Law, to investigate charges of 
“war crimes’? committed by the German forces, to collect 
evidence, and to report. While the conclusions of these Com- 
missions were received as unquestionable by their respective 
nations, they were derided and treated with contempt by the 
enemy, and met with scant attention amongst neutral peoples. 
The remedy which suggests itself is the appointment of an Inter- 
national Commission to examine such cases; but such a Commis- 
sion would find it impossible to proceed whilst hostilities were 
being actively waged, and afterwards it would be impossible to 
collect the evidence or, even if the charges were proved, this 
could have no effect upon the conduct of the war. 

We proceed, therefore, to consider only such violations of 
law or custom as appear to be well established. They may be 
divided into (a) acts against belligerents, and (b) acts against 
neutrals. 

(a) War Crimes.—When once the initial breach of treaty 
obligation had been made by the invasion of Belgium, it was not 
surprising that numerous infringements of the civilised customs 
of war followed in its train. The policy of the Germans, as 
expressed by their Chancellor, was ‘* to hack their way through 
(durchhauen),”’ and they appeared, in their mode of waging war, 
to act according to the familiar principle which is expressed in 
colloquial language as ‘‘ in for a penny, in for a pound.”’ Their 
acts appear to be fairly summed up in these words of Sir Ernest 
Satow : ‘* Inno war of former times has the world witnessed such 
indefensible innovations in the practice of a civilised nation. The 
indiscriminate sowing of mines, both anchored and drifting, on 
the high seas, without warning to neutrals of their position; the 
sinking of merchant ships without notice by submarines and 
without distinction of belligerent or neutral; the bombardment 
of undefended coast-towns, the wilful destruction of ancient 
architectural monuments, the killing of civilians of both sexes and 
all ages, the use of dirigible balloons and aeroplanes for dropping 
bombs on open towns, the discharge of asphyxiating and torture- 
inflicting gases against the enemy troops, and other violations 
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not only of International Law but even of international com- 
pacts almost before the ink with which they were written was 
dry—all these things are quite new”’ (c). To this list may be 
added the indiscriminate sinking of hospital ships conveying 
wounded soldiers and sailors, although such vessels were clearly 
designated in accordance with the Geneva Convention. 

In many quarters surprise was expressed at the failure of 
neutrals, parties to the Hague Conventions and other violated 
treaties, to intervene. But, in the circumstances of the conflict, 
intervention meant participation in the war. The position of 
neutrals, in view of the fact that all the principal Powers were 
involved in the struggle, was in itself exceedingly difficult. As 
time went on, more and more participants were drawn into the 
fray ; and at the end of the war the only States in Europe which 
remained neutral were Spain, Holland, and the Scandinavian 
Powers. It may be remarked that the determining, if not the 
primary cause, which led, after over two years, to the United 
States becoming a belligerent against Germany was the infringe- 
ment of her rights as a neutral by the sinking of the ocean liner 
Lusitania with United States citizens on board. 

The following table of occurrences during the first month of 
the war indicates the degree to which both custom and treaty 
were set aside, and the progressive increase in severity. 


1914. 
» Aug. 4. Youth (Dechene) shot at Hervé for refusing 

information to Germans. 

jg ke Germans, resisted by Belgian troops, kill four 
civilians. 

ee The Kénigin Louise lays floating mines off the 
English coast. 

ae bibs Germans at Liége disregard white flag hoisted by 
Belgians. 

ml: Commandant Van Damme shot at Haelen by 
Germans, while wounded and helpless. 

s5 185 Belgian prisoners (28) shot at Aerschot. 

», 19-27. Burning of 1,200 houses at Termonde. 


(c) Papers of the Grotius Society (vol. 2, p. 1). 
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1914. 
Aug. 22. Portion of Tongres burned (by decree). 
23% Six civilians shot at Wepion. 


», 23-4, Massacres at Dinant and Meuse Valley (over 1,000 
civilians shot). 

», 24-5. Zeppelin attack on Antwerp. 

»» 25-7. Sack of Louvain. 

5, 25-7. Burning of Rotselaer, Wesemael and Gelrode. 

ep DAE Central portion of Namur burned. 

aU Aeroplane attack on Paris. 


At the very outbreak of the war an indication was given of the 
German national temper in the treatment accorded to foreign 
ambassadors, whose persons were rendered inviolable by long 
tradition, and by the express declarations, previously referred to, 
of the Congress of Aix-la-Chapelle. At the residence of Sir 
W. E. Goschen, the British Ambassador at Berlin, an unruly and 
excited mob assembled, and assumed a threatening attitude. 
The windows of the drawing-room were broken, and stones were 
thrown in. Herr von Jagow, the German Foreign Secretary, 
expressed regret, saying, “‘ it was an indelible stain on the reputa- 
tion of Berlin.”? The Russian ambassador suffered even worse 
indignities on his way back to his country, being personally 
maltreated and spat at, and no apology appears to have been 
made. All this, however, was mob violence, and it cannot be 
said to have been the result of Government action or instigation, 
though, in the broader sense, the Government was responsible 
for all acts following upon the declaration of a state of war, and 
was bound to do everything in its power to ensure the safety of 
the ambassadors. In this it failed. The extent to which a 
State would go in defence of the immunity of its diplomatic 
agents had been illustrated in 1906, when France broke off 
diplomatic relations with Venezuela, whose President had 
refused to allow M. Taigny, the French minister, to land, on the 
ground that he had broken the quarantine regulations. 

The killing of civilians in large numbers (as many as 800 in 
one batch at Dinant), on one pretext or another, was one of the 
most striking phenomena of the early part of the German cam- 
paign in Belgium. The strong protests and denunciations against 
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this conduct ultimately had some effect, as few complaints of the 
kind were made after the early months of 1915; although it is 
possible that by this date the conflict had assumed so serious an 
aspect for Germany that she could no longer devote attention to 
such matters. This period was, however, followed by one in 
which there was wholesale deportation of Belgian and French 
civilians of both sexes into Germany, for the ostensible reason 
that they were needed to do the work of German civilians who 
had been called to the colours. 

One reason for the shooting of civilian Belgians which was 
alleged by the Germans was that they were carrying arms and 
firing on German troops. It was alleged, as it had been alleged 
against the French in 1870, that these Belgians were franc- 
tireurs, and the difficult question was again raised as to the 
circumstances in which a civilian is entitled to take up arms in 
time of war, whether for defence or attack. This involved, 
further, the question whether it was necessary for a civilian who 
took part in fighting to wear a distinctive dress. In the 
eighteenth century, hostilities on land were carried on only by 
persons commissioned by their Sovereign. The privileges of 
soldiers were refused both to those who acted without express 
orders from their Government and to those who took up arms in 
obedience to express orders when they were not addressed to 
individuals as part of the regular forces of the State. It is a 
well-authenticated historical experience, however, that as soon 
as, in time of war, organised government disappears in a 
territory, or when, for a period, organised government ceases to 
function, the “ civilian soldier ’’ makes his appearance. In the 
Revolutionary War (1793—1815) all nations resorted to levies 
en masse. These were recognised, by general though tacit 
consent, as legitimate armed forces. But in 1863 the United 
States Government declared that such levies were to be treated as 
public enemies and, if captured, as prisoners of war. In 1870, 
the Prussian Government required every prisoner to prove that 
he was a French soldier, by evidence that he had been called out 
and borne on the lists of an organised military corps, by an 
order emanating from the legal authority, and addressed to him 
personally. In the Anglo-Boer War a special difficulty arose. 
According to the commando laws of the South African Republic 
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and the Orange Free State, every citizen above the age of sixteen 
was bound to military service, and all the forces of the State took 
the field in their ordinary civilian costume, the only persons in 
uniform being a few score members of the ‘‘ State Artillery ”’ at 
Pretoria and Bloemfontein. It was thus possible for a Boer 
combatant, at any given moment, to contend that he was a 
civilian. The circumstances of these Boer Republics were, how- 
ever, peculiar. According to the general custom later on 
expressed in definite rules by the Hague Convention, military 
forces of a State were bound to wear a distinctive uniform. And 
small bodies of civilians who fought must have distinctive marks. 
Large bodies, again, must either be part of the permanent 
military forces though not properly uniformed, or must consist 
of part of the unorganised population rising in arms spon- 
taneously or otherwise in face of the invader. 

Upon the invasion of Belgium, the German commanders 
(August, 1914) issued the following notification : *‘ In order to 
protect the German troops from the unbridled passion of the 
people, every person not in uniform whose participation in the 
fighting is not justified by some recognisable emblem will be 
treated as outside the law, and, if he takes part in the fighting or 
disturbs German communications, will be treated as a franc- 
tireur and immediately shot.’? It has been contended that the 
German rule sets at naught the Hague Regulations (Arts. 1 to 3) 
respecting the laws and customs of war on land, as to levies 
en masse, which are allowable if arms are carried openly and the 
laws and customs of war are respected. Furthermore, the German 
rule made it impossible for any Belgian even to take up arms in 
self-defence. As Dr. Phillipson says: ‘‘ Their [the Germans’ | 
own Landwehr could scarcely satisfy the demands they exacted 
from their adversary ”’ (d). In consequence of the notification, 
the Belgian authorities were compelled to forgo what was 
allowed to them by International Law, and to disarm and 
disband the Civic Guard, even in the towns not occupied by the 
enemy. 

The Hague Convention (November 27th, 1907) did not 
expressly define in what circumstances civilians were entitled to 


(d) International Law and the Great War (p. 122). 
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take up arms, although it recognised militia and volunteer corps 
fulfilling certain conditions, and permitted a spontaneous rising 
of the population when it had not had time to organise itself. It 
was, however, clearly contrary to customary International Law 
to kill numbers of civilians on the pretext that they had attacked 
enemy troops, or otherwise obstructed the enemy. The danger, 
as was actually proved to be the case, was that any chance 
rumour of attack by civilians might demoralise a whole army of 
soldiers, and lead to the most dreadful consequences. 

One Article (44) of the Hague Convention had not been 
accepted by Germany when it signed the Convention. This 
prohibited a belligerent from compelling the inhabitants of 
territory occupied by it to furnish information about the army of 
the other belligerent, or about the means of defence. On the 
contrary, the German War Manual (Art. 53) compelled enemy 
civilians to reveal such information on pain of death. This put 
it into the power of German officers and soldiers to kill any 
persons on the plea that they had refused information. As we 
have seen, at least one person was killed on this ground. What- 
ever may be said of Germany’s non-accession to Art. 44 of the 
Hague Convention, it is clear that such compulsion was contrary 
to general International Law, as evidenced by the established 
practice of civilised nations. 

Unfortunately, when the Treaty of Peace was made after the 
War, no code of warfare was laid down for the future, though the 
victors had it in their power to do so, as it was a dictated peace. 
Consequently, the position of civilians in war time still remains 
in some doubt. To quote the Rev. T. J. Lawrence (e) : ** Modern 
developments have put in great jeopardy the time-honoured dis- 
tinction between combatants and non-combatants, which places 
on one side those who belong to the armed forces of the State and 
take an active part in the war, and on the other the civilian 
population who desire nothing better than to be allowed to follow 
their usual peaceful avocations. . . . The mobilisation of all 
men of military age draws into the vortex of the struggle not 
them only, but millions of others who have hitherto been con- 
sidered as free from active participation in it.... Conscription, 


(e) Papers of the Grotius Society (vol. 2, p. 106). 
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National Service—call it what you will—acting along with 
modern science as applied to warfare, has blurred, if it has not 
effaced, the distinction between combatant and non-combatant. 

What is new among civilised Powers is the deliberate 
planning and encouragement ”’ of cruelties on civilians ‘‘as a 
means of striking terror into the general population, and inducing 
them to clamour for peace.”’ 

‘This is the policy of ‘‘ frightfulness’’? (Schrecklichkeit) 
which was openly adopted by the Germans to terrorise the 
civilian population of Belgium and Northern France. One of the 
methods chosen, which appears to be well authenticated, was to 
place civilians at the head of advancing troops, so as to deter the 
opposing forces from firing. This took place at Charleroi, Vincy, 
Mons, Tirlemont (August 18th, 1914), and at Lebbeke (Sep- 
tember 4th, 1914). At Anseremme it is stated that the German 
troops advanced behind women (f). 

As to the remedy, Mr. Lawrence continues : ‘‘ Nothing short 
of a comprehensive revision of the Hague Réglement and other 
texts will meet the needs of the situation; and, in addition, it 
will be necessary to establish neutral tribunals to try breaches of 
the revised laws of war, and inflict appropriate punishment on 
the offenders’ (g). This does, indeed, appear to be the only 
remedy; but it is a very imperfect one, on account of the 
difficulty, previously mentioned, of procuring adequate or reliable 
evidence. After the war there was a strong demand for the 
punishment of war criminals, who were to be tried by the German 
Courts themselves. The greatest difficulty was experienced 
in procuring evidence and framing charges, and only an 
infinitesimal number of persons were convicted. 

Another aspect of the difficulty with regard to civilian com- 
batants was raised by The Case of Captain Fryatt. On 
March 17th, 19138, the British First Lord of the Admiralty made 
the announcement that, in preparation for any future maritime 
war, forty merchant vessels had been armed with two 4.7 guns 
each, and that shortly afterwards there would be seventy such 
vessels. This armament was only for defensive purposes, as the 
guns were mounted in the stern, and could only fire on a pursuer. 


(f) Jean Massart, Belgians under the German Eagle (p. 119). 
(g) Loc. cit., p. 110. 
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The measure was criticised as infringing the spirit if not the letter 
of the Declaration of Paris, 1856, which abolished privateering. 
The Institute of International Law, however, at its meeting in 
1913, thought that such a measure of self-defence was per- 
missible; but Professor Triebel, of Berlin, contended that an 
enemy merchantman was not entitled to resist capture; and 
Dr. Schramm, Counsel to the German Admiralty, maintained 
that such self-defence was illegitimate, and that the crew, unless 
they were duly enrolled in the naval forces of their country, 
would be in the position of criminals. In other words, the 
German view, as expressed before the war, was that in no cir- 
cumstances might a merchantman resist capture, and if resistance 
were offered, its officers and crew were liable to the death 
penalty. The view of Great Britain and the United States, on 
the other hand, is expressed by Dr. Phillipson in these words : 
** The better opinion is that if the crew, after offering resistance, 
are overpowered, they must be treated as prisoners of war. 
This view is accepted in the Naval Code of the United States. 
Art. 6 of the Eleventh Convention of the Hague Conference 
(1907), which provides for the release of the crew of a captured 
merchantman, would not apply to the crew of a resisting armed 
merchantman ”’ (h). That is to say, the crew of a resisting 
armed merchantman were liable to capture and imprisonment, 
but no more. 

Here, then, was room for further controversy. The attitude 
of the Germans was clearly defined, and, however wrong it might 
be according to the American and British doctrines, no general 
principle had been laid down by the Hague Convention, nor had 
there been any established practice in the matter according to 
the law of nations. According to natural law, however, the 
right of self-defence belonged to every man, and it was inconceiv- 
able that if a peaceful merchant seaman attempted to resist 
attack his life should be the forfeit. 

The Germans, however, acted according to the doctrine which 
they had laid down in advance. In doing so, they could not 
have been blind to the fact that they themselves were incurring 
the greatest danger if their opponents should resort to reprisals 


(h) Loc. cit., p. 128. 
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—for they were far from being the strongest naval Power, and 
far more likely to be ‘* hoist with their own petard.”? It is a 
striking testimony to the studied moderation with which the war 
was conducted by their adversaries that in no cases were the 
surrendered officers of any German submarine, despite the 
sinking by them of enemy hospital ships at sight and without 
warning, made to suffer death. 

In 1916, Captain Fryatt, in command of the Great Eastern 
steamer Brussels, was captured with his vessel by the Germans 
and taken into Zeebrugge. He was charged before a German 
court-martial with having, more than a year previously, on 
March 28th, 1915, attempted to ram a German submarine which 
had signalled to him to stop, and threatened to sink him if he 
disobeyed. It was further alleged that, in the belief that he had 
succeeded, he was rewarded by the British Government, and that 
he had acted on the instructions of the British Government. He 
was condemned to death as a war criminal, and the sentence, 
which was confirmed by the German High Command and the 
German Emperor, was carried out on July 27th, 1916. 

This act on the part of Germany ranks as perhaps the most 
serious of her contraventions of general international morality, if 
not of written International Law. The German position was 
rendered indefensible by the fact that while this penalty was 
prescribed for enemy merchantmen, who dared not resist being 
killed, the German Naval Code permitted German merchant 
sailors to defend themselves in similar circumstances. By her 
conduct, also, Germany was debarred from saying that obedience 
to orders (it being clear that Captain Fryatt had acted under 
orders) rendered immune the perpetrator of a war crime. One of 
the best expressions of neutral opinion was uttered by the Dutch 
Handelsblad : ‘* According to the most pitiless rules of war this 
deed is unjustifiable. Every merchant ship has a right to defend 
itself against enemy ships. That is an old right, never modified 
by any international agreement ”’ (7). 


(i) Great horror and indignation were also excited by the case of Kdith 
Cavell, who was executed by the Germans for having harboured deserting 
Belgian soldiers. Severe though the punishment was, in the case of a woman, 
and illustrating, as it did, the German policy of ‘‘ ruthlessness,’ the act was 
admitted by Miss Cavell, and her execution cannot be said to have been con- 
trary to International Law. 
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With regard to enemy aliens who were resident in her territory 
on the outbreak of war, Germany adopted a policy differing from 
that of Great Britain. It appears, as we have previously 
indicated, to be a well-settled practice of International Law that 
such persons must be allowed a limited time within which to 
withdraw to their country of origin; and this practice has been 
enshrined in numerous treaties. Sir E. Satow says: ‘“‘ The 
refusal to allow enemy aliens to withdraw to their own country 
on the outbreak of hostilities, the treatment as prisoners of war 
of foreigners living peaceably and pursuing their ordinary callings 
without reason to apprehend risk to their persons or property, 
are contrary to the principles consecrated by an endless succes- 
sion of treaties beginning more than two and a half centuries ago, 
and opposed to the doctrines hitherto taught by writers on 
International Law’? (k). The earliest treaty bearing on the 
position of enemy aliens on the outbreak of war, since the birth 
of International Law, is that of the Pyrenees between France 
and Spain of November 7th, 1659, Art. 24 of which provided 
that on the occurrence of any rupture between the two Crowns, 
six months’ time shall always be given to the subjects of both 
parties to withdraw and transport their property and persons 
whithersoever they may think fit, which they shall be permitted 
to do with all liberty. There was a long succession of treaties of 
similar purport (l). The only notable instance of disregard of 
the rule is that previously mentioned, when Napoleon, six days 
after the declaration of war in 1808, ordered the arrest of all 
Englishmen without exception, many being interned until 1815. 

The principle has been somewhat cautiously stated by recent 
authorities. Thus, Professor Oppenheim says : ‘‘ It may safely 
be maintained that there is now a customary rule of International 
Law, according to which all such subjects of the enemy as are 
not real or potential members of his armed forces must be 
allowed a reasonable period for withdrawal. On the other hand, 


(k) Grotius Society (vol. 2, p. 2). 

(l) B.g., France and Holland, April 27th, 1662; Great Britain and Spain, 
May 18th, 1667, Art. 86; Treaty of Nymegen, August 10th, 1678; Peace of 
Ryswick, 1697 (days of grace, nine months) ; Treaty of Utrecht, 1718; Great 
Britain and Russia, 1766, Art. 12; France and United States, 1778, Art. 20; 
Russia and Denmark, October 8th, 1782, Art. 35; United States and Sweden, 
April 8rd, 1783; Russia and France, December 31st, 1796, Art. 45; Great 
Britain and United States, November 19th, 1794, Art. 26. 
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such enemy subjects as are active or reserve officers, or reservists, 
or the like, may be prevented from leaving and be detained as 
prisoners of war; for the principle of self-preservation must 
justify belligerents in refusing to furnish each other with 
resources which increase their means of offence and 
defence. ... ”’ (m). Hall also modifies the general rule to the 
extent that ‘‘there can be no obligation on a Government to 
permit the departure of enemy soldiers found upon its territory 
at the outbreak of hostilities ’’ (n). 

In 1914, however, conscription did not exist in England, and 
neither Germany nor Austria-Hungary had any pretext for 
detaining British citizens, even if of military age. But no days 
of grace were granted either at Berlin or Vienna. All male 
British subjects, no matter what their age or condition, were 
refused permission to return to their native country. Amongst 
them were invalids over the military age, taking the baths at 
Nauheim, Carlsbad, or Wiesbaden. At Homburg, however, 
about ten days or a fortnight after war was declared, an order 
was published that all foreigners were to leave, carrying only 
hand-baggage, for the German frontier, and to cross over into 
Holland on foot, the distance in some cases being as much as 
eight miles, in others even more. In general, there was a wild 
rush to reach the frontier, and large numbers succeeded in cross- 
ing it. But several thousand civilians were thrown into intern- 
ment camps, many of them not being released until the end of 
the war, while all endured privations, chiefly from want of food 
and from insanitary conditions, which resulted in many deaths. 

In England, on the other hand, although universal conscrip- 
tion existed in Germany, a period of seven days was accorded to 
German subjects during which they might leave. After that, a 
considerable number were interned as prisoners of war (a justifi- 
able measure as there was much spying and communication with 
the enemy), but some 30,000 were allowed to retain their liberty 
under safeguards as to registration and residence—until pressure 
was brought to bear on the Government after the sinking of the 
Lusitania by a German submarine. Then, of 14,000 applications 


(m) International Law (1921, vol. 2, p. 147). 
(n) International Law (6th ed., p. 386). 
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for exemption, 6,100 were granted, while 6,300 persons were 
repatriated. 

The Hague Conference of 1907 (Convention IV., concerning 
the laws and customs of war on land) had adopted elaborate 
regulations, too lengthy to be quoted here, with regard to the 
treatment of military prisoners of war. To this Convention 
Germany was a signatory. After the outbreak of the war she 
set aside all these regulations, and treated her war prisoners in 
a manner which called down upon her the reprobation of all 
civilised nations. They were not merely imprisoned in fever- 
stricken and vermin-ridden camps, starved on short rations and 
innutritious food, and brutally punished by non-commissioned 
officers, but they were made to perform hard labour, including 
menial services, for their captors. Disease and insanity broke 
out on a large scale. Nor were their minds left free. Attempts 
were made by hired agents (such as Sir Roger Casement) to 
seduce them from their allegiance to their own country. This 
was one of the rare instances, if not the only one, in which 
neutral Powers intervened to make representations; and the 
King of Spain (Alfonso XIII.) undertook the duty of investigat- 
ing complaints and alleviating the condition of the prisoners. 

Another infringement of International Law consisted in the 
deportation of civilians by Germany from Belgium and Northern 
France. This did not consist in mere expulsion, which was 
justifiable in the case of persons whose presence was dangerous 
on the ground that they attacked German troops from the rear, 
or furnished information to the enemy. The deportations in 
question were carried out by the taking as prisoners of a large 
number of men and women, who were escorted under armed 
guard to Germany, where they were made to do work for their 
captors. At first they were carried out in a modified form. Thus, 
after the sack of Louvain, large numbers of the inhabitants were 
transported, without food and in cattle trucks, into Germany, 
but they were ultimately brought back to Brussels. The system 
was applied in its complete form at Lille, whence 25,000 persons, 
non-combatants, were taken away from their families, and com- 
pelled to do forced labour, either in Germany or in and behind 
the trench-lines. As far as possible, the Germans took working 
girls and children, but the system was one of slavery, and its 
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attendant circumstances excited universal indignation. It was 
contrary to imternational usages, and the Hague Convention 
sanctioned only the compulsory labour of military prisoners of 
war, or of those who stood in the position of military prisoners. 
No right existed to deport inoffensive civilians, more especially 
females, from their own country. 

The German Military Code sanctioned the taking of persons 
as hostages, although this is contrary to Art. 50 of the Hague 
Convention, which provides that ‘‘no collective penalty, 
pecuniary or otherwise, shall be inflicted upon the population on 
account of the acts of individuals for which it cannot be regarded 
as collectively responsible.’? Not only was it by the principle 
of collective punishment that towns like Louvain, Dinant, and 
Termonde were burned, but when railway and telegraph lines 
were destroyed, hostages were taken from the neighbouring 
villages (0), and the population were warned that on any recur- 
rence of destruction, such hostages would immediately be shot— 
though the destruction in question had been carried out as a 
military operation by Belgian soldiers. Many communes were 
also fined for similar acts committed by individuals. In Northern 
France, according to the admission of a German newspaper, at 
least one hostage was shot (p). Although, in ancient times, the 
killing of hostages was permissible on breach of or refusal to 
fulfil the promises made, the only modern instances were during 
the Franco-German War of 1870, when the Germans, in order 
to stop train-wrecking in occupied territory, placed prominent 
citizens on the engine of the train ‘‘ so that it might be under- 
stood that in every accident caused by the hostility of the 
inhabitants their compatriots will be the first to suffer.” 
Apparently this step was effective. In the Anglo-Boer War, 
Lord Roberts issued a proclamation (June 19th, 1900) adopting 
this plan, but abandoned it soon after (July 29th). This would 
have made it difficult for England, had her subjects been the 
sufferers in similar circumstances, to protest against the acts of 
Germany. Apart from the Hague Convention, however, the 
opinion of modern authorities is opposed to the practice of 


(0) See Proclamation of Baron von der Goltz, Governor-General of Belgium, 
October Ist, 1914. 
(p) Koelnische Zeitung, February 21st, 1915. 
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punishing hostages—firstly, because it is unjustifiable, as they 
are not the persons responsible for the act; and second, because 
it is useless, for the mere temporary removal of important 
citizens till the end of a war cannot deter unless the presence of 
such citizens is necessary to the act complained of (q). Dr. 
Oppenheim, however, contended that the acts in question are 
illegitimate acts of private persons, and that it is more reasonable 
to prevent train-wrecking by putting hostages on the engines 
than to resort to reprisals when it has been done (r). It must be 
added, that though hostages have been deemed by most 
authorities to fall within the language of Art. 50 of the Hague 
Convention, the word is not literally embraced therein. On the 
other hand, it is contrary to international usage that hostages 
should be made to suffer for acts of the regular armed forces of 
the nation to which they belong. Any future code of war regula- 
tions must lay down definite rules on the subject of hostages. 

With regard to property and resources, both public and 
private, definite regulations, to which Germany was a party, were 
laid down by the Hague Conventions. Art. 55 declared that 
**the occupying State shall be regarded only as administrator 
and usufructuary of public buildings, landed property, forests, 
and agricultural undertakings belonging to the hostile State, and 
situated in the occupied country. It must safeguard the capital 
of such properties and administer them in accordance with the 
rules of usufruct.’’ In violation of this, the Germans in Belgium 
used as stables the churches which they left standing. This 
was very far from being a usufructuary occupation. At Liége 
they turned the Palais de Justice into barracks, and so with the 
Palais de Justice at Brussels. At the Belgian capital, also, they 
turned the offices of the Ministries into bedrooms for officers; 
and, perhaps with more excuse, the Palais des Académies was 
made a military hospital. 

Under Art. 56, the property of local authorities and publie 
institutions was to be treated as private property (which was 
immune from destruction); and seizure or destruction of, or 
wilful damage to, such property, historic monuments, and works 
of science and art was forbidden. The Germans indiscriminately 


(q) Hall (wbi sup., pp. 418, 475). 
(r) International Law (vol. 2, pp. 350-8). 
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burned, destroyed, or defaced both public and private property, 
and removed works of art to their own country. 

Articles 28, 46, and 47 provided : ‘* The giving over to pillage 
of a town or place, even when taken by assault, is forbidden. 
Family honour and rights, individual life, and private property, 
as well as religious convictions and worship, must be respected. 
Pillage is expressly forbidden.’’ It is sufficient to say that the 
whole course of the German advance, from Liége and Louvain to 
Amiens, was a negation and disregard of these prohibitions, with 
the exception that religious convictions were not interfered with. 
On the other hand, the ministrations of Cardinal Mercier were 
curtailed, and he was forbidden to visit the other Belgian bishops 
because he had issued a Pastoral Letter adjuring the Belgians to 
** remain faithful to their king and their laws.’’ The Germans 
also incited the Flemings against the Walloons, and at the 
ancient Catholic University of Louvain they replaced the Walloon 
professors by Flemings, with the view of exciting racial anti- 
pathies, especially exploiting the language question (Flemish 
versus French). In brief, an attempt was made to enslave the 
whole Belgian population, not only in their persons, but mentally 
as well. 

The Hague Convention contained elaborate provisions with 
regard to taxation. By Art. 43, ‘‘ The authority of the Power 
of the State having passed de facto into the hands of the 
occupant, the latter shall do all in his power to restore, and shall 
ensure, as far as possible, public order and safety, respecting at 
the same time, unless absolutely prevented, the laws in force in 
the country.’? Under Art. 48, “‘ if, in the territory occupied, the 
occupant collects the taxes, dues, and tolls payable to the State, 
he shall do so, as far as is possible, in accordance with the legal 
basis and assessment in force at the time, and shall in con- 
sequence be bound to defray the expenses of the administration 
of the occupied territory to the same extent as the national 
Government had been so bound.”’. By Art. 49, “if, in addition 
to the taxes mentioned in the foregoing Article, the occupant 
levies other money contributions in the occupied territory, they 
shall only be applied to the needs of the army or of the adminis- 
tration of the territory in question.”’ 

After the occupation of Belgium, the German Governor- 
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General convoked the Provincial Councils, and called upon them 
to vote what was expressly designated as a ‘‘ war tax.”? In 
other words, taxation was levied not for ordinary State purposes, 
but to defray the war costs of the invader of the country. The 
amount the Councils were compelled to vote was 480,000,000 
francs (£19,200,000), payable in twelve monthly instalments of 
40,000,000 frances (£1,600,000). In addition, special requisitions 
were made and contributions levied upon particular towns, 
contrary to Arts. 51 and 52 of the Convention, according to which 
such requisitions were only to be made in conformity with the 
existing laws of the country. In the first place, a proclamation 
was issued by Baron von der Goltz, declaring that German paper 
money must be accepted at the same rate as German coin 
(August 25th, 1914), and a month later it was notified that the 
mark was to be valued at the lowest at 1 france 25 centimes, the 
previous value having been from 1 france .08 centimes to 1 franc 
15 centimes. The following pecuniary contributions were 
demanded and enforced from the chief cities : Li¢ge, 20 million 
francs; Namur, 82 millions; Antwerp, 40 millions; Brussels, 
45 millions. In the last case, as the money was not immediately 
forthcoming, an additional fine of five millions was imposed. 
According to Art. 52 of the Hague Convention, requisitions might 
only be demanded for the needs of the army of occupation, and 
in proportion to the resources of the country. The Germans 
commandeered raw cotton, wool, spun cotton, nickel, and jute; 
sent large quantities of machine tools to Germany ; and took all 
stocks of wine. It was also necessary, according to this Article, 
that requisitions should be paid for in ready money, and, if not, 
a receipt should be given. In no cases were money payments 
made, and few, if any, receipts were given. 

Turning now to actual methods of fighting, we find that the 
Germans carried on the bombardment of towns in contravention 
of the Hague Regulations. Art. 25 provided: ‘‘ the attack or 
bombardment, by any means whatever, of undefended towns, 
villages, dwellings, or buildings is forbidden’’; and Art. 26: 
“the officer in command of an attacking force must do all in 
his power to warn the authorities before commencing a bom- 
bardment, except in case of assault.”? As Art. 25 excluded 
undefended towns from bombardment, Art. 26 referred only to 
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defended or fortified towns. Several fortified towns were 
legitimately assaulted, such as Liége and Namur. Antwerp was 
bombarded, but only in the case of that town was Art. 26 
observed, announcement being made by General von Beseler on 
October 8th, 1914, that the bombardment would commence at 
midnight (s). But many unfortified towns were bombarded. 
Reims was fortified; but in the case of that city prolonged and 
repeated artillery attacks were made against the cathedral, which 
was used or occupied by its clergy in the ordinary way, and did 
not serve any warlike purposes. The town of Ypres was reduced 
to ruins, although there was this justification, that it was 
occupied by a British army. From the sea, German warships, 
without notice, and with no design of an attack, bombarded 
Scarborough, Whitby, the MHartlepools, Yarmouth, and 
Lowestoft. At a late period in the war, a gun with a range of 
seventy-five miles was directed against Paris, which could not 
possibly be seen from the point of attack, no practical purpose 
being served, the chief building which was injured being a church, 
many worshippers in it being killed. 

At the Hague Convention of 1907, it was sought to prohibit 
entirely the dropping of bombs from the air; but several nations, 
including Germany and France, refused to agree to the sugges- 
tion. The Convention permitted the bombardment of any works 
or structures which could be claimed to be of specific use to the 
enemy in the conduct of his naval or military operations. This 
would include railway-stations and lines, harbours, docks, and 
munition factories. The Germans made numerous Zeppelin and 
aeroplane raids over Paris and England; and in many cases no 
military purpose was served. Bombs were dropped _indis- 
criminately, and large numbers of civilians—men, women, and 
children—not employed for combatant purposes, were killed. 
Such methods were plainly contrary to all notions of civilised 
warfare. The Germans contended that it would be futile to give 
notice of an air attack, as the whole success of an operation 
depended on surprise. This was true; but no care was taken to 
distinguish between places used for military purposes and places 
not so used. The result was merely to reduce the air campaign 


(s) Koelnische Zeitung, October 9th, 1914. 
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to one of general terrorism or “ frightfulness.”? To a limited 
extent, and at a comparatively late stage in the war, the French 
and the English resorted to reprisals, bombing a few German 
towns, chiefly Essen and other places in the Ruhr valley where 
the manufacture of munitions was being carried on. The 
Germans, however, were not deterred until near the end of the 
war, and not before they had on several occasions committed 
the wholly indefensible act of dropping bombs on_ hospitals, 
both base hospitals and field hospitals. 

With regard to weapons of war, although no very definite 
regulations were laid down by the Hague Conventions of 1899 
and 1907, the custom of all civilised nations prohibited the use of 
such instruments or methods as were barbarous, or likely to cause 
unnecessary suffering. In the view of all responsible authorities, 
the object of war was the attainment of a military objective. In 
pursuit of this it was legitimate to stop the enemy by killing or 
temporarily disabling him, but anything likely to cause needless 
torture was to be avoided. In the words of Chancellor Kent : 
** The end of war is to procure by force the justice which cannot 
otherwise be obtained; and the law of nations allows the means 
requisite to the end. . . . Public opinion, as it becomes 
enlightened and refined, condemns all cruelty, and all wanton 
destruction of life and property, as equally useless and injurious ; 
and controls the violence of war by the energy and severity of its 
reproaches ”’ (t). 

The difficulty lies in the precise ascertainment of what is 
meant by “‘cruelty,’? in the sense of conduct which oversteps 
the limits of civilised warfare, and therefore is contrary to the 
doctrines of International Law. In the first place, all warfare, in 
one sense, is cruel, in that it involves the destruction of life or 
the wounding of human beings. In the next, the advance of 
science has accustomed mankind to the use of new and 
‘* improved ”’ methods of slaughter, which supersede those which 
are more elementary, and have been found useful in bringing a 
speedy end to hostilities. Unfortunately, the greater the 
improvement in method, the greater is the likelihood of pain to 
be inflicted. Primitive men, armed only with sticks and stones, 


(t) International Law (chap. 6, 2nd ed., p. 216). 
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must have regarded with horror the enemy who first used javelins 
and spears; and similar feelings must have been excited by those 
who originally devised swords, battering-rams, and—most fearful 
of all inventions!—gunpowder and _ firearms. When once 
projectiles, propelled by explosives, had come into use, the minds 
of military men, engineers, and chemists were more and more 
directed towards gaining superiority in the use of new improve- 
ments, until, during the nineteenth century, their rival efforts 
culminated in the invention of long-range guns, gun-cotton, and 
torpedoes, and ultimately, in the twentieth century, in the 
perfection of high explosives. One might have imagined that 
this would have set a limit to the devices employed for the 
destruction of life, but as human knowledge progressed, it 
became apparent that no one could foresee what arms and arma- 
ments might not be invented. The only bounds that could be 
set were those imposed by humanity. 

It was with a recognition of these difficulties that the framers 
of the Hague Conventions refrained from defining with precision 
what weapons or materials were prohibited. The preamble to the 
War Regulations stated, somewhat vaguely, that ‘*‘ until a more 
complete code of the laws of war is issued, the High Contracting 
Parties think it expedient to declare that in cases not included 
in the Regulations adopted by them, populations and belligerents 
remain under the protection and empire of the principles of 
International Law, as they result from the usages established 
among civilised nations, from the laws of humanity, and the 
requirements of the public conscience.’’ More precisely, the 
following prohibitions were laid down: ‘‘ To employ poison or 
poisoned arms. ... To employ arms, projectiles or material of 
a nature to cause superfluous injury.’? By Convention VIII. of 
1907 with regard to automatic submarine contact mines, it was 
forbidden : ‘£1. To lay unanchored automatic contact mines, 
except when they are so constructed as to become harmless one 
hour at most after the person who laid them ceases to control 
them; 2. To lay anchored automatic contact mines which do not 
become harmless as soon as they have broken loose from their 
moorings; 3. To use torpedoes which do not become harmless 
when they have missed their mark (Art. 1). It is forbidden to 
lay automatic contact mines off the coast and ports of the enemy, 
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with the sole object of intercepting commercial shipping (Art. 2). 
When anchored automatic contact mines are employed, every 
possible precaution must be taken for the security of peaceful 
shipping (wu). The belligerents undertake to do their utmost to 
render these mines harmless within a limited time, and, should 
they cease to be under surveillance, to notify the danger zones as 
soon as military exigencies permit, by a notice addressed to ship- 
owners, which must also be communicated to the Governments 
through the diplomatic channel (Art. 3).”’ 

When once the war had ceased to be one of movement, and 
had become “ stationary,’’ it was apparent that new methods 
were being employed to dislodge the opposing forces, principally 
from the trenches which they occupied. Such were hand 
grenades and trench mortars, in regard to which no special objec- 
tion was raised. But the humane feelings of mankind were 
outraged when, for the first time, the Germans used poison gas 
at Ypres in April, 1915. This was the beginning of what is now 
known as “ chemical warfare.” Poison gas, however, was not a 
new thing, though no one had ventured, thus far, to utilise it for 
the destruction of life on a large scale, or in public war. Had it 
been absolutely and immediately effective in killing men, the 
outcry against it might not have been so great; but its effects 
were uncertain, resulting, in thousands of cases, not in immediate 
death, but in slow torture, through the destruction of the mucous 
membrane of the lungs and the alimentary canal, and of the 
tissues of the brain, with agony and secondary diseases which 
lasted for years. Mustard gas had been discovered by Guthrie 
in 1860, but no one before the German military authorities had 
thought of using it for these purposes. It must be admitted, 
however, that England and France had also been conducting 
experiments before the war, with the view of adjusting this 
chemical to the military conditions of its use (v). There is no 
evidence, however, that they intended using it indiscriminately, 
or without proper precautions. In the words of Viscount Cave : 
*“If these acts, to which no impartial person would refuse the 
name of crimes, are examined with a view to ascertaining what 
quality common to them all entitles us to give them that name, 


(u) Germany and France signed with reservations as to this provision. 
(x) Major V. Lefebvre (Papers of the Grotius Society, vol. 7, p. 159) 
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I think it will be found that all of them are not only acts for- 
bidden by the laws and usages of war, written or unwritten, 
but are also, according to the general understanding of civilised 
people, acts of a criminal nature. In short, they are cases of 
murder, rapine or personal outrage which no law of war sanctions 
or excuses ”’ (y). 

There was no effective way of dealing with the use of gas but 
retaliation. British chemists succeeded in perfecting gases which 
even surpassed in effectiveness those used by the Germans. The 
“* chemical warfare ’’ was thoroughly set on foot, and, though 
it at times abated in intensity, it was not abandoned until the 
war had come to an end. The Germans also devised ‘ tear 
shells,’? which were intended not so much for the purpose of 
killing as of inflicting pain and annoyance, thereby hindering the 
operations of their opponents. Lastly, at Hooge, in July, 1915, 
they used liquid fire against advancing troops, emitted by means 
of flame-projectors (Flammenwerfer). The Serbians also com- 
plained against the Austrians that they used explosive bullets, 
which was expressly forbidden by the Hague Conventions. 

In May, 1915, General Botha, who was conducting the 
campaign against the Germans in South-West Africa, announced 
that poisoned wells had been found, and threatened punishment 
of the German commanders and of troops who were responsible. 
No further complaint was made after this. It was, however, 
alleged later on that in the general retreat of the Germans from 
France, immediately before the Armistice of November, 1918, 
wells had been poisoned by them. 

On the sea, as previously stated, the first breach of the 
Hague Regulations with regard to automatic contact mines was 
the laying of mines off the English coast by the Kénigin Louise. 
After that, German mines were laid at and near the entrance to 
the Channel, many of which were unanchored, while they failed 
to comply either with the regulation whereby they were to 
become harmless one hour after they had passed out of control 
(no control at all being possible in the circumstances), or 
with that requiring them to become harmless when adrift. 
Unanchored mines were found beyond the limits of the North 


(y) Papers of the Grotius Society (vol. 8, p. xx). 
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Sea, in the North Atlantic, to the west of Scotland and Ireland, 
and it has always been accepted that the cruiser Hampshire, in 
which Lord Kitchener lost his life, was sunk by a mine. In 
response to the German mine-laying policy, which included the 
sowing of mines off the Dutch and Belgian coasts, and in the 
Bight of Heligoland (which was probably permissible as a 
measure of defence), Great Britain announced that she had laid 
a mine-field within defined boundaries in the North Sea, lanes 
being indicated for the passage of ships. This mine-field con- 
formed to the conditions laid down in the Hague Regulations. 

(b) The measures in relation to blockade which were adopted 
against each other by Germany and Great Britain affected them 
as belligerents, but they were also of vast importance to neutral 
nations; and it will be more convenient to deal with them as they 
affect the law of neutrality. As regards the conduct of the two 
belligerent Powers towards each other, it is sufficient to observe 
that blockade was a legitimate war measure, provided that the 
conditions laid down by international practice for carrying out a 
blockade were duly observed. 

The objects of a blockade are twofold: (1) to reduce the 
enemy by withholding from him his food supplies; (2) to prevent 
him from obtaining materials whereby he may be enabled more 
effectively to prosecute the war. The second is, perhaps, the 
primary object, though the first may be equally effective. In its 
ultimate results, a blockade affects not merely naval or maritime, 
but military movements as well. The origin of the idea of 
blockade, which is a naval operation, is that of a siege on land. 
If a town is besieged, it has always been the practice of the 
beleaguering force to cut off the besieged place from all 
supplies (2). 

The importance of blockade from a neutral point of view is. 
that there is no rule of International Law which forbids a neutral 
nation from trading with or conveying supplies to a belligerent,. 
as long as it cannot be said to “‘ take sides ’? or become an active 
participant in the war. Blockade is only a measure ad hoc. Its. 
existence is a state of fact, not of law, though certain legal prin- 
ciples may be applicable to the facts. And international custom 


(z) De Montmorency (Papers of the Grotius Society, vol. 2, p- 28). 
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has always reserved the right to a neutral of trading with a 
belligerent, for otherwise the other belligerent would, in effect, be 
making war upon the neutral. The only right of a belligerent is 
to stop and search neutral vessels if they are suspected of carry- 
ing contraband, and to intercept contraband cargoes. The 
difficulty lies in the fact that at the present time, with the 
advance of science and its various applications, almost any 
article may come within the category of contraband; and, as we 
have seen, foodstuffs of all kinds are conditional contraband. 
Neutrals also have the passive right of allowing their nationals to 
supply the belligerents with weapons and munitions of war, 
though such articles, if captured on the way to their destination, 
will naturally suffer the fate of contraband. Great difficulty is, 
however, experienced in determining the limits within which 
citizens of a neutral State may supply such munitions of war, 
and there has been much controversy on the subject. One school 
of writers appears to hold the view that such trading is a breach 
of neutral duties, and that a neutral must rigidly abstain from 
any conduct which would tend to assist a belligerent in his 
military operations. Thus, Dr. Phillipson says: ‘* Neutrality 
does not mean standing silently aside, and contemplating with 
apparent indifference wanton contraventions of that law whicn 
the neutral has helped to establish. A breach of neutrality is 
primarily, no doubt, an offence against the State whose territory 
has been violated ; but it is also, even if it be so secondarily, an 
affront to every neutral’? (a). The author in question was 
writing of the invasion of Belgian neutrality by Germany; but 
his language is wide enough to cover cases of the kind now under 
consideration. More directly, Mr. De Montmorency says : ‘* The 
principles now accepted seem to be, first, that a neutral nation 
must always be impartial and must never be fraudulent, but has 
no duty to place limitations or restraint on the purely commercial 
activities of its nationals, and, secondly, that a belligerent nation 
in the course of warlike operations may restrain (if it has the 
opportunity) the nationals of a neutral Power from so exercising 
their commercial activities as to make their neutrality illusory in 
respect to the actual operations of the war ”’ (D). 


(a) Ubi sup. (p. 26). 
(b) Papers of the Grotius Society (vol. 2, p. 25). 
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The distinction which has always been maintained in the 
practice of States is between (1) the belligerent and the neutral 
State, on the one hand, and (2) the belligerent and the neutral 
individual (private citizen), on the other. In the former case, 
the parties are sovereign States, bound by the same duties as in 
peace, the belligerent having to respect the sovereignty of the 
neutral, and the neutral being under obligation not to aid directly 
or indirectly, and within certain limits to prevent a State or 
private persons from aiding, in places under his control, the 
enemy of the belligerent in matters immediately bearing on 
the war—the remedy for any wrong done being international. 
The belligerent State and the neutral citizen are bound by no 
duties to each other. The State is only bound to respect inter- 
national agreements which set limits to the severity with which 
it may treat such a person in repressing his objectionable acts. 
Within those limits, the belligerent State is irresponsible. It 
exacts in its own Prize Courts the penalty for infraction of the 
rules it is allowed to enforce; and if it inflicts a wrong, it is for 
that State to repair it (c). To use the language of Vergennes, 
**it will be found, whether by consulting usage or treaties, not 
that trade in articles contraband of war is a breach of neutrality, 
but that the persons engaged in it are exposed to the confiscation 
of their goods ”’ (d). 

The question as to what goods were contraband assumed great 
importance in the war between England and France which began 
in 1793. The French National Convention, on May 9th, 
1798, decreed the capture of neutral vessels laden with provisions 
destined for an enemy port, and England adopted similar 
measures against neutral vessels bound with foodstuffs for France. 
And both England and the United States concurred in holding 
that provisions, as well as raw materials capable of being 
converted into ships or munitions of war, were contraband. But 
the further question arose whether it was a breach of neutrality 
for a neutral nation to permit the manufacture within its borders 
of munitions of war which were obviously destined to be sent 
to a belligerent. The United States, through Jefferson, con- 
tended that no breach was involved, saying that “‘ our citizens 


(c) Hall (pp. 81-2). 
(d) Cited in De Martens (Causes Célébres du Droit des Gens, 3, 247). 
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have always been free to make, vend, and export arms. It is the 
constant occupation and livelihood of some of them. To sup- 
press their callings, the only means perhaps of their subsistence, 
because a war exists in foreign and distant countries, in which 
we have no concern, would scarcely be expected. It would be 
hard in principle and impossible in practice. The law of nations, 
therefore, respecting the rights of those at peace, does not require 
from them such an internal derangement of their occupa- 
tions ’’ (e). In his message to Congress in 1855, President 
Pierce said in more definite language : ‘‘ The laws of the United 
States do not forbid their citizens to sell to either of the belliger- 
ent Powers articles contraband of war, or take munitions of war 
or soldiers on board their private ships for transportation; and 
although in so doing the individual citizen exposes his property 
or person to some of the hazards of war, his acts do not involve 
any breach of national neutrality, nor of themselves implicate 
the Government.’’ During the Great War, while the United 
States still remained neutral, and before that Power became a 
belligerent, her citizens were freely permitted to manufacture and 
export munitions of war, of which Great Britain, owing to her 
command of the sea, in all probability obtained a much greater 
proportion than did Germany. 

The blockades which were respectively instituted by Great 
Britain and Germany aimed at cutting off from each other all 
supplies of whatever kind from external sources. There were 
two phases—one in which it was sought to prevent access to the 
ports and territory of the enemy, and the other, still more 
drastic, in which the rival contestants aimed at excluding all 
shipping from sailing on the sea in the vicinity of the enemy. 

On February 4th, 1915, the German Government declared 
“¢ all the waters surrounding Great Britain and Ireland, including 
the entire English Channel, as an area of war, thus proceeding 
against the shipping of the enemy. Shipping north of the Shet- 
land Islands, in the eastern area of the North Sea, and in a strip 
of sea of at least 30 sea miles in width along the Netherlands 
coasts is not imperilled.”’ 

On February 12th, the United States protested that the sole 


(e) American State Papers (vol. 1). 
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right of a belligerent dealing with neutral vessels on the high 
seas is limited to visit and search, unless a blockade is proclaimed 
and effectively maintained. The Germans had not in so many 
words proclaimed a blockade, but their notification in reality 
went further. They had declared the marine area in question 
to be a War Zone, which meant that, except in the portion 
declared to be safe (which in time proved to be an illusory safe- 
guard), every ship which entered it took the risk of being sunk. 
This affected neutral as well as enemy vessels. Regarded as a 
blockade, the proclamation did not conform to the doctrines of 
International Law, in that there was no visible means of render- 
ing it effective. The world had not yet experienced the deadly 
effectiveness of the submarine, and overlooked the fact that a 
blockade might be maintained without a visible fleet. The 
proclamation was at first received with derision, but before two 
years were over it was apparent that even if submarines could 
not maintain an entire blockade, they were able to interfere very 
sensibly with the shipping of the enemy, to the extent that far 
more tonnage was sunk than was being built—with a correspond- 
ing loss in food supplies. Fortunately for Great Britain she had 
the advantage of her insular position, and, though suffering from 
a shortage of food, she was able to inflict greater and ultimately 
fatal suffering on Germany. | 

In retaliation for the issue of the German proclamations, 
** which, in violation of the usages of war, purport to declare the 
waters surrounding the United Kingdom as a military area, in 
which all British and allied merchant vessels will be destroyed 
irrespective of the safety of lives of passengers and crews, and in 
which neutral shipping will be exposed to similar danger,’’ the 
British Government, on March 11th, 1915, promulgated an Order 
in Council, taking similar measures against enemy shipping. 
The principal provisions of the Order in Council were : (1) No 
merchant vessel which sailed from her port of departure after 
March Ist, 1915, should be allowed to proceed on her voyage to 
any German port. (2) No merchant vessel which sailed from any 
German port after March Ist, 1915, should be allowed to proceed 
on her voyage with any goods on board laden at such port. The 
goods were to be seized, sold, and the proceeds to be handed to 
the owners after peace was concluded. (3) Merchant vessels 
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sailing after March 1st, 1915, for other than German ports, with 
goods of enemy destination or enemy property, might be required 
to discharge such goods in a British or allied port, and after peace 
they were to be restored. (4) Every merchant vessel sailing 
from a port other than German after that date with goods of 
enemy origin or enemy property might be required to discharge 
such goods in like manner, when they would be placed in charge 
of the Prize Court, and detained or sold. The proceeds were to 
be paid into Court, and not paid out before peace. (5) Every 
merchant vessel cleared for a neutral port from a British or allied 
port, and proceeding to an enemy port was to be liable to 
condemnation or capture on any subsequent voyage. 

The Order in Council initiated the following changes in the 
principles previously governing the practice in relation to 
blockade : (1) the principle of ‘‘ ultimate destination ’’—as laid 
down in cases like The William (f) and The Springbok (g)—was 
extended to cases where the last stage of the journey was made 
by land. Thus, ships might be seized carrying cargoes destined 
to Germany via Holland or Denmark, or cargoes carried by sea 
to parts of the German coast, such as the Baltic, which the Allies 
had not blockaded with surface ships. (2) Blockading ships or 
squadrons, known as “‘ inshore squadrons,’’ need not be kept off 
or near the German coast or ports. This was clearly impossible, 
owing to the existence of mines and the ubiquity of submarines. 
In effect, therefore, all cargoes, with the ships carrying them, 
might be stopped, no matter in what way they were to reach 
Germany. 

The policy announced and set on foot by Great Britain aroused 
protest from the United States, diplomatic representations being 
made by President Wilson. The American Note of Novem- 
ber 5th, 1915, set forth the main contentions against this new 
form of blockade. Objection was made, firstly, that American 
ships were detained on bare suspicion, while search was made for 
evidence of the contraband character of the cargoes; and the 
search was made not at sea but in port—an improper innovation, 
as there was no difference between past and present conditions, 
or between examining a ship of 1,000 tons or one of 20,000 tons. 


(f) (1806) 5 C. Rob. 385. 
(g) (1866) 5 Wall. 1. 
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Next, the burden of proof that goods were not contraband and 
destined for the enemy, was placed upon the neutral; and a 
presumption was set up that where the imports of such articles as 
cotton and rubber by a neutral showed a great increase, these 
articles were destined for the enemy. This presumption was said 
to be opposed to the fundamental principles of justice. 

This presumption, to which the American Note referred, was 
based on a system inaugurated by Great Britain of ** rationing * 
neutrals. Agreements were concluded with approved syndicates 
of merchants and importers in Holland and Denmark, under 
which they were allowed to import the quantity of food and other 
commodities necessary for normal consumption in their own 
country. The supposition was that any excess above the normal 
importation must be intended for Germany. This was to be cut 
off. Firms which were known habitually to supply the enemy 
were ‘‘ blacklisted,’’ and prevented from receiving imports. 
They might not deal with British firms, and, if shipowners, might 
not coal at British ports. 

The American Note also maintained that, notwithstanding 
the British system of ‘‘ rationing,”’ citizens of the United States 
had the right to sell goods into the general stock of a neutral 
country. Any attempt to interfere with that right was illegal 
and unjustifiable; because the previous supply of such goods 
in the neutral country had been sold to the enemy. British 
exports to neutral countries had themselves admittedly increased 
during the war, and the more they increased, the greater the 
number of American cargoes to which the presumption of 
enemy destination would apply. As to the blockade, it was 
said that the British Government had not been successful in 
distinguishing between neutral and enemy trade. The alleged 
blockade under the Order in Council of March 11th was not 
valid; the blockade was not effective, as the German coasts 
were open to trade with Scandinavian countries; and it was 
not impartially enforced, as the German ports were open to 
trade with Denmark, Norway, and Sweden; and the belligerents, 
more particularly Great Britain, in their turn traded with 
blockaded ports, supplying Scandinavia, Denmark, and Holland 
with merchandise, though American commerce was shut out from 
their ports. It was further contended that in contravention of 
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the settled law of nations and of the Declaration of London, the 
blockade barred access to neutral ports and lacked other 
‘‘ customary elements,’’ such as the notification of the particular 
coast-line invested and the imposition of the penalty of confisca- 
tion, and therefore could not be regarded as a legal blockade. 
The case of The Springbok was not relevant to the conditions, 
as the Confederate ports were effectively blockaded, and the 
Springbok’s goods were to reach them by sea (h). British Prize 
Courts were incompetent to deal with the matter at issue, as they 
did not administer International Law, but were bound by the 
very regulations in dispute between the United States and Great 
Britain. They afforded no reparation for unwarranted delay 
through bringing vessels into harbour for search, and had no 
jurisdiction over American vessels on the high seas. Further- 
more, the exaction of harbour dues, unlading costs, and other 
charges where ships had been brought in for examination, prior 
to Prize Court proceedings, was unwarranted. 

Sir Edward (Viscount) Grey replied, in a despatch to the 
American Ambassador, that new devices for supplying the enemy 
with goods had to be met by new methods of applying the 
fundamental and acknowledged principle of the right to intercept 
such trade. The British Commander-in-Chief (Admiral Jellicoe) 
had complained of the difficulty of searching modern ships at 
sea. He showed that, whereas the Germans often sank neutral 
vessels engaged in trade with the enemy, the British sent them 
into port, where necessary, for examination; and that the Ger- 
mans systematically intercepted and took into their ports for 
examination American ships bound to neutral ports. As to the 
** rationing ’’? system, Sir Edward Grey showed that American 
exports to Scandinavia and Holland had risen from £19,500,000 in 


(hk) During the American Civil War, the Springbok, an English vessel, was 
on a voyage from London to Nassau, West Indies, with a cargo of goods all 
belonging to one owner, some of them contraband and others not. She was 
captured by a United States cruiser, and brought in for adjudication. It 
appeared that, at the time of departure from England, it was intended to 
tranship the cargo at Nassau, and carry it on by another vessel to the 
Confederate States, in violation of the blockade established by the Federals. 
The Court condemned both ship and cargo, contraband and non-contraband. 
On appeal, the Superior Court limited the decree of condemnation to the cargo 
only, as there was not sufficient proof of knowledge on the part of the owners 
of the ship that the cargo was really destined for carriage to a blockaded port : 


5 Wall. 1. 
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1918 to £57,000,000 in 1915, and the shipments which the 
Allies were compelled to intercept were often to fictitious con- 
signees. The position was generally similar to that of the American 
Civil War, when the American Secretary of State declared that 
he could not ‘* sacrifice the Union for cotton,’”’ and at that time 
Great Britain and France abstained from any attempt to break 
the blockade. Retaliation was not illegal because it affected 
neutrals. The true view must be that each belligerent was 
entitled to insist on being allowed to meet his enemy on terms 
of equal liberty of action. Satisfaction was expressed at the 
decision of the United States to champion neutral rights. ‘* The 
first act of this War was the unprovoked invasion by the enemy 
of neutral territory ’’ (i). Further Notes on the subject followed, 
neither party receding from its position. 

The truth is that according to the strict rules of International 
Law, the contentions of President Wilson were correct. The 
position of the British Government was also apparently incon- 
sistent, as it had at first adopted and then abandoned the 
Declaration of London. The extension by both belligerents of a 
blockade, governed by settled rules, into the delimitation of a 
war zone, could not be regulated by any principles recognised by 
the law of nations. On the other hand, the contention of | 
Germany was that her only effective means of imposing her will 
upon England, an island, was by cutting off all means of access. 
The only possible answer open to Great Britain was retaliation, 
not merely by way of reprisal, but in order to weaken her enemy’s 
resources. Both States were engaged in a struggle which 
involved not merely national existence, but the actual lives of all 
their citizens; and, in their view, the first law was that of self- 
preservation. It must be admitted, however, that to allow this 
as a governing principle in relations between States would mean 
an end to International Law, as no bounds could be set to what 
was deemed expedient to gain the end in view. 

The United States was itself, nevertheless, in an equivocal 
position. ‘* Blockade was, and is, a police measure against non- 
belligerents who for their own monetary profit decide to interfere 
in the war. It was and is a penal doctrine. Yet, when the 


(1) An excellent summary of the controversy will be found in The Daily 
Mail Year Book for 1917 (pp. 94-96). 
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Washington Administration came to declare the doctrine of 
neutrality it again adopted the benefit of that very law of 
blockade which was invented to penalise non-neutral pacifists. 
It was a step backward in exactly the same way that the adoption 
of the doctrine of contraband was a step backward. Had the 
United States in 1793 forbidden traffic in duly notified lists of 
contraband and had forbidden the running of cargoes through 
adequately blockaded areas it would have conferred a lasting 
benefit on mankind. But in the name of the sacredness of the 
freedom of all men to trade in war time as in peace time it placed 
on a permanent basis a vast international traffic in the means of 
destroying the very civilisation and the very freedom for which 
it stood ”’ (k). 

The real objection is concisely stated by the Rev. T. J. 
Lawrence, when speaking of *‘ the creation by belligerents of what 
are called War Zones. Certain areas of sea are marked off as 
districts sacred to warlike operations, and neutrals are informed 
that if they persist in navigating them their blood must be on 
their own heads. This amounts to a claim on the part of the 
Powers engaged in maritime hostilities to exclude the rest of the 
world from the use of what is in law the common highway of all. 
The Freedom of the Seas is grievously compromised by it. 
Germany by her war zone round the British Isles, and Great 
Britain by her war zone in the North Sea, do in effect declare to 
the world that in certain areas the right of all to free passage is 
suspended during their pleasure, though in the case of Great 
Britain her proclamation was rather an indication of routes she 
would keep safe, than a threat to make all routes unsafe. The 
result is a modification in the interests of belligerents and against 
neutrals of a great principle of International Law. And even 
this is not all. Apparently the latest development of Germany’s 
submarine warfare involves a further claim to sink at sight on 
any of the open seas of the world neutral merchantmen bound 
for a destination that can be reached only by passing through 
her war zone”? (l). 

The ‘‘ latest development ’’? to which Mr. Lawrence referred 
was the proclamation by Germany, in January, 1917, of a war 


(k) De Montmorency (wbi sup., p. 30). 
(l) Papers of the Grotius Society (vol. 2, pp. 111-12). 
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zone extending over a large part of the North Sea, the Eastern 
Atlantic, and the Mediterranean, with the threat to sink all 
enemy and neutral merchantmen, with a few exceptions. This 
showed that there was no longer any pretence at a blockade, as 
the shores of the sea in question were not in effective occupation 
of Germany ; nor could any measure to prevent forbidden voyages 
be continuous, as it depended on chance encounters of German 
submarines, neither sufficient nor able to patrol any coast, with 
enemy or neutral merchantmen. Nevertheless, the German 
naval authorities persisted in this novel and unregulated method 
of warfare, sinking ‘‘ at sight’? and ‘‘ without trace ”’ ships of 
all nations, and regarding nothing as exempt from their punitive 
rules. The principal result of this proclamation was to cause the 
United States to join Great Britain and her allies as a belligerent. 

The great offence of Germany lay in her open disregard of the 
accepted principles which governed the nations in their conduct 
of war. In every war, where restraint cannot always be exer- 
cised, and commanders themselves are tempted to commit acts of 
jawlessness and violence, there are likely to be transgressions. 
Thus, in the Russo-Japanese War of 1904-5, ‘* the sinking of 
neutral merchantmen by Russia constituted the most serious 
deliberate violation of International Law”? (m). But, on the 
whole, the Russo-Japanese War was conducted with very few 
violations of its principles. It was the indiscriminate violence 
which Germany practised without regard to the interests or rights 
of belligerents and neutrals alike, which shocked and outraged 
the conscience of mankind. 

This conduct marked the very end of the Great War, as it 
did its beginning. In November, 1918, when the German armies 
were in full retreat from Belgium and France, when the defeat of 
the German Empire and her allies was fully acknowledged, and 
there was no longer any military objective to be gained, her 
forces left devastation and destruction in their track. Houses 
and even whole villages were wrecked, crops were destroyed, and 
valuable machinery was broken up, dismantled, or carried off as 
plunder. It is true that, owing to political conditions, there was 
no longer a German ‘‘ High Command,”’ that all discipline had 


(m) Bellot (Papers of the Grotius Society, vol. 2, p. 41). 
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vanished, and that, for the time being, anarchy was the govern- 
ing factor, if it be not a paradox thus to describe that which is 
the negation of all government. But matters could not have 
come to this pass if the thoughts and the energies of the entire 
nation had not for a long period been directed to a doctrine and a 
policy which had for their aim the elevation of brute force to the 
position of a religion, and the trampling underfoot of right and 
justice. 


V. 


INTERNATIONAL LAW IN DECLINE (arter THe Great War). 


The close of the Great War, which had lasted for more than 
four years, and had sooner or later involved almost all of the 
peoples of the globe, civilised and uncivilised, appeared to offer 
an opportunity, long sought, for finally settling and defining the 
principles according to which the relations between States were 
to be regulated, so that they might have security in their deal- 
ings with each other, reliance upon the faith of solemn treaties, 
a standard of humane conduct, and resultant peace, with the 
advancement of the general good of mankind. In the minds of 
men there was a universal aspiration for the attainment of a state 
of things in which there should be no room for unlawful aggres- 
sion, for tyranny of the strong over the weak, for the violation of 
right, or for the disregard of fair dealing between States, as 
individuals in international society. 

It was natural that diverse views should be entertained by 
statesmen and thinkers in various countries with regard to the 
methods by which peace should be ensured and international 
relations regulated. Some were for settling world affairs on a 
universal basis, resting on the highest conceptions of law, while 
others aimed at narrower and more concrete objects. At the 
beginning of 1918 President Wilson had enunciated his ‘‘ Four- 
teen Points,’’ on which America was prepared to make peace with 
Germany. These embraced not only direct restoration and 
reparation of injuries done by the immediate enemy, but also 
projects for the general governance of international relations in 
the future. The leaders of France, on the other hand, prominent 
among whom were M. Clemenceau and Marshal Foch, were more 
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especially concerned with safeguarding the special interests of 
that country, which had not only for fifty years past been the 
subject of menace and humiliation on the part of Germany, but 
had actually twice been invaded and laid in ruin. They felt that 
France could have no security unless Germany were rendered 
impotent to do further harm, not only in the near future, but for 
all time. As a corollary, although this was not the chief aim, 
they believed that the measures which were to be taken to 
render Germany harmless would act as a warning to others, and 
tend towards a general pacification. In the first place, the two 
Provinces, Alsace and Lorraine, which Germany had taken in 
1871, must be restored. There must be reparation of damage 
and suffering inflicted during the war, and effective guarantees 
must be given for such reparation. Germany must be completely 
disarmed. The only effective way to secure the submission of 
that State was the cession to France of all German territory on 
the left bank of the Rhine. 

In Great Britain, statesmen had also committed themselves, 
somewhat indefinitely, to expressions of their aims. They had 
stated that this was *‘ a war to end war ’”’; that ‘** the world must 
be made safe for humanity ’’; and that there must be ‘* no more 
secret diplomacy.’’ More comprehensively, Mr. Asquith, when 
Prime Minister, had said : ‘* We shall never sheathe the sword ~ 
which we have not lightly drawn until Belgium—and I will add 
Serbia—recovers in full measure all and more than all which she 
has sacrificed, until France is adequately secured against the 
menace of aggression, until the rights of the smaller nationalities 
of Europe are placed upon an unassailable foundation, and until 
the military domination of Prussia is wholly and_ finally 
destroyed.’? Broadly, these statements, apart from the more 
immediate concrete objects of the war as it affected the 
antagonists of Germany, might be interpreted into a promise 
hat there was to be a general, authoritative declaration of Inter- 
national Law, to be supported by adequate sanctions, so that 
peace might be guaranteed and maintained. 

Among the numerous projects which had been suggested for 
the attainment of lasting peace, and the enforcement of respect 
for International Law, the most attractive was that for the 
formation of a world alliance, bound to safeguard these objects, 


INTERNATIONAL LAW IN DECLINE (AFTER THE GREAT WAR). 113 


and having behind it the security furnished by the adhesion of all 
States, great or small, which took rank as independent Powers, 
and were therefore entitled to a voice in international affairs. In 
many quarters this revived project was regarded as utopian or 
chimerical, but it began to assume practical importance when 
the Allied statesmen to whom would fall the settlement of the 
terms of peace lent it their patronage, and, finally, when it was 
adopted by President Wilson and others as a measure of prac- 
tical politics. And yet, such is the perversity of mankind, no 
sooner was the formation of a League of Nations announced as 
part of the programme of the Peace Treaty, than discord and 
critical voices were raised in many quarters, denouncing the 
proposal as unpractical and impossible of realisation. Unfor- 
tunately, though some such idea had been forming in the minds 
of men of all nationalities, no adequate steps were taken to 
educate public opinion with regard to its meaning and import- 
ance. Propaganda was directed entirely to the question of 
** making Germany pay,’ and the League of Nations was rele- 
gated to a comparatively obscure position in the background. It 
must be admitted, however, that the machinery of governments 
does not permit of the submission of questions such as arose in 
connection with the treaty of peace, to the voice of the people in 
the countries concerned. The only possible method was to lay 
the Treaty before the Legislature of each State for ratification, 
the Legislature in theory representing the general and considered 
opinion of the electorate. 

The plenipotentiaries who met at Versailles in order to frame 
the conditions of the Peace were faced with various difficulties, 
some arising from circumstances beyond their control, others the 
consequences of their own acts. To those who represented or 
sympathised with the French school of thought the notion that 
Germany or her defeated Allies should have any voice in the 
settlement was abhorrent. It was to be a dictated peace. So 
far as the imposition of terms upon the vanquished was con- 
cerned, this was quite legitimate, and in accordance with 
precedent. But the exclusion of the defeated Powers from the 
peace negotiations made it difficult to frame general rules, by 
common consent, for the future control of international affairs. 
One consequence of this was that no attempt was made to 


Revels 8 


114 THE RENASCENCE OF INTERNATIONAL LAW. 


formulate any comprehensive or even partial code or system of 
International Law. It is true that there were obstacles in the 
way, one of which was the difficulty of formulating such a system 
in the atmosphere of peace deliberations, which, though only an 
assembly of the victors, was far from harmonious or calm. 
Again, Russia, an original Ally of the Entente, and one of the 
most important European Powers, was unable and not permitted, 
in the existing condition of affairs, to be represented or to parti- 
cipate in the peace negotiations. Early in the War, on 
September 5th, 1914, a Treaty had been made whereby Great 
Britain, France, and Russia mutually engaged not to conclude 
peace separately during the War; and the three Governments 
agreed that when the terms of peace should come to be discussed, 
no one of the Allies would demand terms of peace without the 
previous agreement of each of the other Allies. The Government 
of the Tsar had fallen on the outbreak of revolution in 1917, and 
when the Germans successfully invaded Russia they forced upon 
the Bolshevist Government a separate peace, by the Treaty of 
Brest-Litovsk (1918). Russia had thus broken the Treaty of 
1914. Moreover, the new Government was not acknowledged by 
the Entente Powers, who declined to accord it recognition as an 
international State. Nevertheless, it was, at the least, unfortu- 
nate that a Power with great interests at stake, not only in its 
relations with Western Europe, but in the Near East and the 
Far East, had no voice in a settlement of so all-embracing and 
far-reaching a nature. 

In the next place, the prestige which the Treaty of Peace, 
when finally concluded, ought to have enjoyed, was weakened 
by the ambiguous position of President Wilson. No sooner had 
he set sail from America for France than it became apparent that 
in the making of peace, at any rate, he had not a united people 
at his back. There was much partisan criticism (led by Senator 
Lodge and Senator Borah) directed against the composition of 
the peace delegation from the United States. It was strongly 
urged that the President ought not to take any direct personal 
part in the negotiations; but that, like the Sovereigns of the 
monarchical States participating in the Treaty, and like the 
French President, he should abstain from being personally 
present, and be content with representation by plenipotentiaries. 
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Again, those whom the President associated with him were said 
to be members or representatives of one political party, the 
Democrats, whose nominee Dr. Wilson had been at the 
Presidential Election. He had sought no mandate with regard 
to the Treaty from Congress. This was highly important, as the 
Constitution of the United States provided that the President 
should have power to make treaties by and with the advice and 
consent of the Senate, and *‘ provided two-thirds of the senators 
present concur.’? The majority of the Senate consisted of 
members of the Republican Party, and it would have been 
expedient had the President laid before them his proposal to 
attend the Peace Congress in person, and outlined his suggestions 
with regard to the Treaty. This he failed to do. The result 
was that, whether moved by this or other considerations, the 
Senate, when the Treaty of Versailles was laid before that body, 
declined to ratify it (November 19th, 1919, and March 19th, 
1920), so that the United States did not become a party to either 
the Treaty or the League of Nations. Congress passed a joint 
resolution repealing the declarations of war against Germany 
and Austria, but this was vetoed by the President (May 27th, 
1920). Primarily, this was a matter of American domestic 
politics; but the non-participation of the United States in the 
actual Treaty, after her President had taken a leading part in 
framing it, was a calamity of immeasurable magnitude for the 
cause of peace and the welfare of the world at large. The Treaty 
was immediately deprived of much of the force and authority 
which it would otherwise have enjoyed, and, instead of there 
being a final settlement, a lengthy vista of further disputes was 
opened up. The same consideration applied to the Treaties which 
were concluded with the other belligerents, Austria, Turkey, and 
Bulgaria. One of the principal objections which influenced 
public opinion in America was that against Art. 10 of the 
Covenant of the League, whereby its Members mutually 
guaranteed their existing territorial integrity. It was objected 
that this bound every Member, in the last resort, to go to war in 
support of the territorial integrity of a State as then existing, and 
independently of the justice or injustice of the claim to such 
integrity. In terms of the Armistice which had been concluded 
with Germany on November 11th, 1918, the United States main- 
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tained an army of occupation at the Coblenz bridge-head on the 
Rhine. After the Senate refused to ratify the Treaty this army 
was recalled, and by January, 1923, the last United States troops 
had departed from German soil. 

Like the terms of the Armistice, the Germans were compelled 
to sign the Treaty without having the right to discuss its pro- 
visions ; though they were allowed to make representations after 
the conditions had been settled, and some very slight modifica- 
tions were made. The Armistice was a military measure, 
imposed by military chiefs, and its terms were not open to 
discussion. In the opinion of some critics, however, the Treaty 
of Peace stood in a different position, and a more satisfactory 
pacification might have ensued had representatives of the con- 
quered States been permitted to state their views, even if they 
might have had no effect upon the actual terms of the Treaty. 
Thus, in the Treaty of Frankfort of 1871, Germany had permitted 
M. Thiers to negotiate the terms on behalf of France, although 
it is true that these terms, when finally agreed to, did not differ 
materially from those announced by Bismarck after the battle of 
Sedan. 

We speak collectively of the various Treaties which were 
made with the conquered Powers as “The Treaty.” They were 
the Treaty of Versailles (with Germany), the Treaty of 
St. Germain-en-Laye (with Austria, September 10th, 1919), the 
Treaty of Neuilly-sur-Seine (with Bulgaria, November 27th, 1919), 
and the Treaty of Trianon (with Hungary, June 4th, 1920). The 
Treaty of Sevres with Turkey was not imposed and was super- 
seded by the Treaty of Lausanne of 1923, which has yet (July, 
1924) to be ratified by Turkey. Affairs between Italy and Jugo- 
Slavia were regulated by the Treaty of Rapallo (November 12th, 
1920), supplemented in 1924 by the Treaty which decided the 
fate of Fiume. Their provisions, apart from the various points 
of view of the conquered States, provoked much dissension among 
the victorious Powers themselves, each of them having different 
aspirations, and varying views in regard to the principles on 
which a settlement should be based. It is not possible to analyse 
the terms of the Treaty in detail. Broadly speaking, apart from 
the terms directly imposed on the vanquished, it gave effect to the 
principle of nationality, in the hope of avoiding future ethno- 
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logical difficulties. This principle, however, was incapable of 
being worked out with logical exactness. Alsace-Lorraine was 
restored to France, while the Saar Valley was to be governed by 
an Allied Commission until 1935, when a plebiscite was to be 
taken to decide whether the territory should belong to France or 
to Germany. To Belgium were ceded three small districts from 
Prussia : Moresnet, Eupen, and Malmedy. Schleswig, annexed 
from Denmark by Prussia in 1864, was divided into three 
plebiscite areas, the first of which (Flensborg) showed a large 
Danish majority, and was accordingly restored to Denmark. 
The Austro-Hungarian Empire was partly replaced by three 
independent Republics—Czecho-Slovakia, Austria, and Hungary. 
The State of Poland was re-created, consisting of Russian Poland, 
West Prussia and Posen, and part of Galicia. Allenstein, 
Marienwerder, and Upper Silesia were to decide by plebiscite 
whether they would belong to Poland or to Germany, and with 
the exception of a small portion of Upper Silesia, they remained 
with Germany. Danzig was made a Free City under the protec- 
tion of the League of Nations, freedom of communication through 
Danzig with the Baltic being reserved to Poland. On the Baltic 
shore, as a consequence of the Russian Revolution, four inde- 
pendent republics, Lithuania, Latvia, Esthonia, and Finland were 
formed, which have since been recognised by the European 
Powers and by the Soviet Republic at Moscow. Serbia expanded 
into the State of Jugo-Slavia, a triune kingdom of Serbs, Croats, 
and Slovenes. Great difficulties arose on the Illyrian coast, 
owing to the presence of Croats in Istria, of Italians in Dalmatia, 
and the importance to Jugo-Slavia of the port of Fiume. The 
Italians (by an unauthorised expedition under D’Annunzio, who 
subsequently, on January 2nd, 1921, surrendered with his 
garrison to the lawful Government of Italy) took possession of 
Fiume, which was subsequently made an international port under 
the government of a mixed commission. Later on a constituent 
assembly was formed at Fiume, but its members resigned in 
September, 1923, and the Italian Government announced its 
intention to administer the affairs of the port, the status of which 
was ultimately settled by the Treaty already mentioned. In 
1919, it was arranged that Italy should be given a mandate to 
administer Albania; but there were strong indications of a desire 
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on the part of the Albanians to become independent, and they 
afterwards set up a native Government at Tirana, the Italian 
mandate being subsequently renounced. On December 17th, 
1920, Albania was admitted to the League of Nations. By the 
Treaty of Sévres, Bulgaria lost territory, including Strumnitza 
and Tsaribrod to Jugo-Slavia, and the Aegean littoral to Greece. 
Roumania received Transylvania, the Bukovina, half the Banat, 
and Bessarabia, the large racial minorities of Magyars, Szecklers, 
Saxons, Jews, and Ruthenes being protected by treaty. Greece 
was enlarged and unified, receiving, in addition to the territory 
from Bulgaria, Thrace from Turkey (Adrianople to Chatalja). 
Turkey in Europe was reduced to Constantinople and a small 
adjacent territory. Turkey in Asia was to be placed under man- 
dates from the League of Nations, and three semi-independent 
Arab States, the Hedjaz, Iraq and Transjordania were created. 
As events proved, the settlement with regard to Greece and 
Turkey was only temporary. The Treaty of Sévres was never 
ratified by Turkey and ultimately gave place to the Treaty of 
Lausanne, by which (inter alia) Greece lost part of Eastern 
Thrace. 

The only territories which appeared, in the ultimate result, to 
be finally removed from Turkish control, apart from the Arab 
States, were Palestine and Mesopotamia, the mandates for which 
were entrusted to Great Britain, while Syria and the Lebanon 
were similarly entrusted to France. To the United States was 
offered the mandate for Armenia, but the Senate refused to 
consent to this (June Ist, 1920). 

The Treaty of Versailles deprived Germany of all her former 
Colonies, and these were entrusted under mandate from the 
League of Nations to various States. Thus, Great Britain 
received German East Africa and Togoland; France, the 
Cameroons; the Union of South Africa, German South-West 
Africa; New Zealand, Samoa; Australia, German New Guinea; 
Japan, Kiao-Chau. The Armistice terms had already deprived 
the German Army and Navy of most of their effectiveness, and 
new terms were imposed with regard to their future composition, 
which had the practical effect of disarming Germany for many 
years tocome. Most of what remained of the German Fleet was, 
in terms of the Treaty, to be surrendered to Great Britain for 
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ultimate disposal by the Allies; but the Germans solved the 
difficulty by sinking their own ships at their moorings in Scapa 
Flow, after a nominal surrender to British naval officers. 

A subject which promised to be fruitful of future differences 
was that of the reparations to be paid by Germany as a war 
indemnity and damages for losses sustained by the victorious 
States. These were to be determined by a Reparations Com- 
mission, which was to have regard to the losses sustained and 
the ability of Germany to pay. Various Commissions were set 
up in order to supervise and secure the payments. These were 
matters largely of political and economic importance, but they 
also had some bearing on International Law, since a test was to 
be afforded of the most equitable and effective way of enforcing 
payment of reparations (including indemnity). 

In one respect the Treaty was effective. Germany, for a long 
time to come, was rendered impotent to menace the peace of the 
world, by threats or by force. In fact, she was reduced to social 
and economic ruin. By some, however, the terms of the Treaty 
were denounced as being too lenient. Strong efforts were made 
to punish the German Emperor (who had abdicated and fled to 
Holland) in his own person, together with his principal advisers 
and officers; and a clause in the Treaty arraigned him before the 
nations as responsible for the crime of the war. His surrender 
was subsequently demanded by the Powers from the kingdom of 
the Netherlands. This was refused, as the Emperor had sought 
asylum in Holland, and according to the principles of Inter- 
national Law relating to the right of asylum (droit d’asile) he 
could not be surrendered. 

The reparations and economic clauses of the Treaty were 
severely criticised in many quarters. Very large claims for 
indemnity were made in the first instance, and, although these 
were subsequently reduced by the Commission, many leading 
economists, prominent among whom was Mr. J. M. Keynes (a), 
denounced the clauses as likely to lead to world-wide economic 
disaster. Some went so far as to rejoice in the abstention of the 
United States. Thus, writing in the light of after-events, 
Signor Nitti, an Italian Prime Minister, says : ‘ Europe is still 


(a) The Economic Consequences of the Peace. 
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waiting for that peace which has not yet been definitely con- 
cluded. . . . By refusing to sanction the Treaty of Versailles 
and all the other peace treaties, the American Senate has given 
proof of the soundest political wisdom: the United States of 
America has negotiated its own separate treaties, and resumes its 
pre-war relations with victors and vanquished alike. It follows 
that all that has been done hitherto in the way of treaties has 
been rendered worthless, as the most important participant has 
withdrawn. This is a further motive for reflecting that it is 
impossible to continue living much longer in a Europe divided by 
two contending fields and by a medley of rancour and hatred 
which tends to widen the chasm ”’ (b). 

The early history of projects for the establishment of a 
general alliance to secure peace and enforce obedience to Inter- 
national Law has been outlined under the heading of ‘‘ Arbitra- 
tion’? (Chap. II.).  Renault’s classification of international 
leagues in the past is as follows: (1) Treaties which are simple 
agreements for establishing certain principles like the Declaration 
of Paris or the Geneva Convention. (2) Treaties establishing 
combined action to secure the observation of what is internation- 
ally agreed. This is only possible on territory which is absolutely 
neutral. (3) Treaties creating closer bonds between nations 
which sometimes manifest themselves through common organs, 
e.g., the Zollverein. (4) Treaties creating real international 
unions (c). Of the last, Dr. Bisschop says : ‘* The international 
unions mark the highest development of international legislation, 
because they regard and regulate general interests common to 
all the members of the human community; not only the interests 
of one or two particular countries. In that respect they may 
be considered as real sources of International Law ’’ (d). Such 
unions, which deal mainly with subjects falling within the sphere 
of private as distinguished from public or constitutional legisla- 
tion, have been formed in relation to matters like posts, weights 
and measures, industrial property, copyright, anti-slavery, publi- 
cation of customs tariffs, international transport, sugar, agri- 
culture, and public health. 


(b) Peaceless Europe (p. 1). 
(c) Revue générale du Droit international public (3, 14-26). 
(d) Grotius Society Papers (vol. 2, p. 125). 


INTERNATIONAL LAW IN DECLINE (AFTER THE GREAT WAR). 121 


Now a great forward step was taken. An_ international 
league was to be created, under the guarantee of the signatory 
Powers to the Treaty of Versailles, whose functions were to carry 
out certain of the provisions of that Treaty, and to control the 
observance of international relations according to approved 
standards, so that for the future there should be an impartial 
body to which nations might appeal for redress, for the correc- 
tion of wrong, and the settlement of principles upon which the 
nations were to model their mutual] conduct and public behaviour. 
This was the League of Nations. It consisted, in the first 
instance, of the States who were signatories to the Treaty. Other 
States might also accede without reservation to the ‘* Covenant ”’ 
of the League, and they were invited to do so by inclusion in 
a list annexed to the Covenant. Other fully self-governing 
States, Dominions or Colonies, again, might be admitted to 
membership if such admission were agreed to by two-thirds of 
the Assembly of the League (e). The objects of the League had 
been very widely stated in a memorandum by Mr. Lloyd George, 
issued to the Peace Conference on March 25th, 1919. ‘* An 
essential element in the Peace settlement is the constitution of 
the League of Nations as the effective guardian of international 
right and international liberty throughout the world. If this is 
to happen the first thing to do is that the leading members of 
the League of Nations should arrive at an understanding between 
themselves in regard to armainents.’? The Covenant actually 
made provision for the future reduction of armaments, in its 
eighth Article; but no definite plan of disarmament was laid 
down; and the non-accession of the United States at first 
appeared to render this provision nugatory, for the adoption of 
disarmament regulations when one of the leading Powers of the 
world had entire freedom of action would have been valueless. 
The abstention of the United States was, however, due to 
political reasons, as previously stated; and after President Hard- 
ing had assumed office, he summoned a conference of the leading 
naval Powers (Great Britain, United States, Japan, France and 
Italy) at Washington to discuss the limitation of naval arma- 
ments. A treaty (familiarly known as the Five Powers Naval 


(e) Covenant of the League (Art. 1). 


122 THE RENASCENCE OF INTERNATIONAL LAW. 


Treaty) was signed on February 6th, 1922, which fixed a definite 
tonnage of capital ships (battleships and battle-cruisers) that 
might be maintained by these Powers, and also definite tonnages 
of aircraft carriers. Reductions in tonnage were to be made by 
‘‘ scrapping ’’ capital ships, and lists were laid down of the 
capital ships which each Power might retain. Restrictions were 
also imposed on the size and armament of such capital ships. 
They were not to exceed 35,000 tons; and no ship over that size 
might be constructed within the jurisdiction of the Five Powers, 
so that larger vessels might not be built in their yards for other 
navies; and no gun with a calibre in excess of 16 inches might be 
mounted on any ship. No aircraft carrier exceeding 27,000 tons 
might be built; but any of the Five Powers, provided its total 
tonnage (which was laid down for each Power) were not exceeded, 
might build not more than two aircraft carriers, each of not more 
than 33,000 tons, or might use for this purpose capital ships 
which would otherwise be scrapped. No aircraft carrier might 
carry a gun with a calibre in excess of 8 inches. No vessel, other 
than a capital ship or aircraft carrier, might be laid down over 
10,000 tons. No merchant ships might be prepared in time of 
peace for the installation of armaments, except the necessary 
stiffening of decks to mount guns not exceeding 6 inches in 
calibre. No warships might be constructed for, or given or sold | 
to any non-contracting Power, nor, if constructed for a non- 
contracting Power, might it be used by a contracting Power in 
the event of war. The Treaty was to last until December 8ist, 
1936, but the conditions might be revised in conference, if notice 
were duly given, eight years after coming into force. If any 
contracting Power were engaged in war affecting its national 
security, it might, after notice to the other Powers, suspend 
during hostilities all its obligations except those forbidding it to 
reconvert ‘‘ scrapped ’’ ships into warships, or to take over 
vessels building in its yards for other Powers. If notice to 
terminate the Treaty were not given two years before Decem- 
ber 31st, 1936, it was to continue until two years after such 
notice had been received. Important provisions were made 
regarding fortifications and naval bases in the Pacific. The 
British Empire, the United States, and Japan were to maintain 
the status quo in certain defined zones in the Far East, and no 
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new fortifications or naval bases were to be established, no 
increase to be made in the coast defences, and no steps to be 
taken to increase the existing naval facilities for the repair and 
maintenance of naval forces. The Powers agreed to prohibit the 
use of poisonous gases and liquids. 

The Five Powers Treaty thus constituted a great advance 
upon the disarmament provisions of the Covenant of the League 
of Nations, since it was in itself a practical step, not merely 
laying down general principles, but actually defining the tonnage 
of ships which each of the naval Powers should in future possess. 
It took note of actual conditions, for in the existing state of 
affairs, it was inconceivable that any other nation, not a parti- 
cipant in the Treaty, could, regard being had to its wealth and 
resources, become a serious rival to even the reduced warship 
tonnage of any of the contracting Powers. Germany, Russia, 
and Austria were for the time being, and for many years to come 
would be, impotent, and other States were too small to be 
regarded as a menace. This mutual agreement to reduce naval 
armaments was by far the most important and hopeful step of 
a concrete nature, in regard to the reduction of war resources, 
that had ever been taken by the world’s nations, and offered a 
valuable guarantee for future peace. By July, 1923, Great 
Britain, the United States, and Japan had ‘‘ scrapped ”’ their 
superfluous ships; although it was stated that France had not 
yet done so. In the same month the British Parliament passed 
an Act for establishing a naval station at Singapore, as Hong 
Kong was included in the British Far East Zone subject 
to the status quo provision of the Treaty. This project was 
abandoned, at least for the time, in the Parliamentary session 
of 1924. 

To mark its importance, and to indicate the earnest intention 
of the contracting Powers, the Covenant of the League of Nations 
formed the first part of each of the Treaties of Versailles, St. 
Germain, Trianon, and Sévres. On this Signor Nitti has made 
the satirical remark : ‘‘ The proclamations of the Entente, the 
declarations of Wilson’s principles, or points, became so contorted 
that no trace of them could be found in the treaties, save for 
that tronic covenant of the League of Nations, which is always 
repeated on the front page, as Dante said of the rule of St. 
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Benedict, at the expense of the paper” (f). It must, however, 
be admitted that although criticisms of the League, both in its 
theoretical aspects and in its practical working, have been 
numerous, it constitutes at least an honest attempt to erect a 
central authority for the settlement of international disputes and 
international conduct, even if some of the signatories may have 
been “‘ironic.’? At the same time, it is clear that the attempt 
was an imperfect one, and that much thought, experience, and 
mutual accommodation will be needed before it can command 
the respect and the obedience of the nations. Above all, the 
adhesion of all the Powers who count in the world’s affairs, 
including both the United States and the conquered Powers, 
is necessary before the League can become a fully effective 
instrument. 

The preamble to the Covenant stated that its object was ‘‘ to 
promote international co-operation and to achieve international 
peace and security.”? This was to be attained by ‘‘ (1) the 
acceptance of obligations not to resort to war; (2) the prescrip- 
tion of open, just and honourable relations between nations ; 
(3) the firm establishment of the understandings of International 
Law as the actual rule of conduct among Governments; (4) the 
maintenance of justice and a scrupulous respect for all treaty . 
obligations in the dealings of organised peoples with one 
another.’’ The League was to act through an Assembly and a 
Council, with a permanent Secretariat (Art. 2). The Assembly 
was to consist of representatives of the Members of the League, 
was to meet at stated intervals, and from time to time as occasion 
might require at the seat of the League or other place decided 
upon. The Assembly might deal with any matter within the 
sphere of the League or affecting world peace. Each Member 
was to have one vote, and not more than three representatives 
(Art. 3). The Council was to consist of representatives of the 
principal Allied and Associated Powers, with representatives of 
four other Members, who were to be selected by the Assembly 
from time to time. The first four such Members were Belgium, 
Brazil, Spain and Greece. The Council might name additional 
Members, with the approval of the Assembly, whose represen- 
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tatives should always be Members of the Council. With like 
approval the membership of the Council might be increased. 
The Council was to meet at least! once a year at the seat of the 
League. It might deal with the same matters as the Assembly. 
Any Member not represented on the Council might send a 
representative to sit at any meeting dealing with matters 
specially affecting the interest of that Member. Each Member 
was to have one vote on the Council, and not more than one 
representative (Art. 4). Except where otherwise provided, 
decisions of the Assembly or Council were to be unanimous. 
Matters of procedure, and the appointment of special committees, 
were to be decided by majority vote. The first meeting of the 
Assembly and of the Council was to be summoned by the 
President of the United States (Art. 5). The permanent 
Secretariat, with a Secretary-General and Staff, was to be 
established at the seat of the League. The expenses were to be 
borne in the proportion decided by the Assembly (Art. 6). The 
seat of the League was established at Geneva, but the Council 
might decide to establish it elsewhere. Representatives of 
Members and officials of the League, on League business, were 
to enjoy diplomatic privileges and immunities. The buildings 
and property occupied by the League were to be inviolable 
(Art. 7). 

The Council was to formulate plans for reduction of 
armaments, to be considered and acted upon by the several 
Governments. Such plans were to be reconsidered and revised 
at least every ten years. On their adoption, the limits of 
armaments therein fixed were not to be exceeded without con- 
currence of the Council. The Council was to advise how to 
prevent evils arising from private manufacture of munitions and 
implements of war. The Members agreed to interchange full and 
frank information as to the scale of their armaments, their 
military, naval and air programmes and the condition of their 
industries adaptable to warlike purposes (Art. 8). A permanent 
advisory commission on the execution of Article 8 and military, 
naval and air questions was to be appointed (Art. 9). The 
Members undertook to respect and preserve as against external 
aggression the territorial integrity and existing political indepen- 
dence of all Members. In case of aggression or threat or danger 
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thereof, the Council was to advise on the means for fulfilling this 
obligation (Art. 10). 

This Article, as we have seen, had met with opposition in 
many quarters, and aroused special objection in the United 
States. At the meeting of the Assembly in September, 1923, the 
following interpretation was adopted, on the proposal of the 
Canadian representatives : ‘‘ It is in conformity with the spirit 
of Article 10 that in the event of the Council considering it neces- 
sary to recommend the application of military measures as the 
result of aggression or danger or threat of aggression the Council 
will take into account the geographical situation and special con- 
ditions of each State. It belongs to the constitutional powers of 
each Member to judge, as regards the obligation to maintain the 
independence and integrity or territory of Members, to what 
extent the said Member is required to assure the execution of 
this obligation by the employment of his military forces. How- 
ever, the recommendation of the Council shall be considered as of 
the highest importance and taken into consideration by all 
Members of the League with the desire to carry out in good faith 
their engagements.’ This amounted to a compromise, and was 
in effect a considerable weakening of the Article in its original 
form. 

Any war or threat of war, whether immediately affecting 
Members or not, was declared a matter of concern to the whole 
League, which might take any action deemed wise and effectual 
to safeguard peace. On such emergency, the Secretary-General, 
on request of a Member, was to summon the Council. Each 
Member had the friendly right to draw the attention of the 
Assembly or the Council to anything whatever affecting inter- 
national relations threatening to disturb international peace or 
the good understanding between nations on which peace depends 
(Art. 11). If any dispute arose between Members likely to lead 
to a rupture, they were to submit it either to arbitration, to 
judicial settlement, or to enquiry by the Council, agreeing in no 
case to resort to war until three months after arbitration award, 
judicial decision, or Council report. Award or decision was to be 
made within a reasonable time, and the Council’s report within 
six months after submission of the dispute (Art. 12). Any 
‘dispute between Members, recognised as suitable for submission, 
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which could not satisfactorily be settled by diplomacy, was to be 
submitted to arbitration or judicial settlement. Among matters 
suitable for submission were disputes as to interpretation of a 
treaty, any question of International Law, the existence of any 
fact which if established would be a breach of international 
obligation, and the extent and nature of reparation for such 
breach. Any such case was to be referred to the Permanent 
Court of International Justice, or any tribunal fixed by agree- 
ment or stipulated in any existing convention. The Members 
were to carry out any award or decision in full good faith, and 
were not to resort to war against any complying Member. On 
failure to carry out an award or decision, the Council was to 
propose steps to give effect to it (Art. 18). The Council was to 
formulate and submit plans for the establishment of a Permanent 
Court of International Justice, competent to hear and determine 
international disputes, and with power to give advisory opinions 
on any disputes or questions referred (Art. 14). On Decem- 
ber 13th, 1920, the Assembly approved of the Statute of the 
Permanent Court. This was to consist of independent judges 
** elected regardless of their nationality from amongst persons 
of high moral character who possess the qualifications required in 
their respective countries for appointment to the highest judicial 
offices, or are jurisconsults of recognised competence in Inter- 
national Law.’’ The Court was to consist of eleven judges and 
four deputy-judges, afterwards to be increased to fifteen judges 
and six deputies. Members of the Court were to be elected by the 
Assembly from a list nominated by national groups in the Court 
of Arbitration at The Hague. The procedure of nomination and 
‘election was defined. Members of the Court were to be elected 
for nine years, and were re-eligible. They could not exercise 
political or administrative functions, were not to be subject to 
dismissal unless the opinion of the other Members was that they 
had ceased to fulfil the required conditions (after notification by 
the Registrar of the Court to the Secretary-General), and they 
were to enjoy diplomatic privileges and immunities. A President 
and a Vice-President were to be elected by the Court for three 
years. The Court was to be established at The Hague, where the 
President and the Registrar were to reside. The Court was to 
hold annual sessions, and it might hold extraordinary sessions, 
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summoned by the President. The full Court was to sit except 
when otherwise specially provided. If eleven judges could not 
sit, the deputy-judges were to fill their places; and if eleven were 
not available, nine were to form a quorum. Labour cases 
(particularly those referred to in Part XIII. of the Treaty of 
Versailles) were to be tried, after agreement, by a special 
Chamber of five judges, and otherwise by the full Court. A 
special Chamber was also to sit in cases affecting transit and 
communications. Summary cases were to be tried by three 
judges. The Court was to frame rules of procedure. Judges of 
the nationality of each contesting party were to retain their right 
to sit. The annual emolument of judges was to be fixed by the 
Assembly of the League. Only States or Members of the League 
could be parties in cases before the Court. The jurisdiction of the 
Court comprised all cases referred to it and all matters specially 
provided for in treaties and conventions in force. Members of 
the League might declare as compulsory matters of jurisdiction 
those mentioned in Article 13 of the Covenant. The Court was 
to apply international conventions, international custom, the 
general principles of law, and judicial decisions and the teachings 
of the most highly qualified publicists. The official languages of 
the Court were to be French and English. Full rules were laid 
down for the formal procedure of the Court. 

Any dispute between Members of the League not fapmitted 
to arbitration or judicial decision was to be submitted to the 
Council, which would endeavour to effect a settlement of the 
dispute. If such efforts were successful, an appropriate state- 
ment was to be published; or, if unsuccessful, a report was to be 
published with recommendations. Any Member represented on 
the Council might also publish a statement. If the report of the 
Council were unanimously agreed to by Members other than the 
representatives of one or more of the parties to the dispute, the 
Members of the League agreed not to go to war with any party 
to the dispute complying with the recommendations. If the 
Council failed to be unanimous, the Members reserved to them- 
selves the right of taking action necessary to maintain right and 
justice. Ifa dispute were found to arise from a matter which by 
International Law was solely within the domestic jurisdiction of 
one party, the Council would so report, without making a 
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recommendation for settlement. The Council might refer any 
dispute to the Assembly, which would have the same powers as 
the Council (Art. 15). If any Member should resort to war in 
disregard of the foregoing provisions, it should ipso facto be 
deemed to have committed an act of war against all other 
Members, who undertook immediately to sever all trade or 
financial relations, to prohibit all intercourse between their 
residents and residents of the Covenant-breaking State, and the 
prevention of all financial, commercial or personal intercourse 
between residents of that State and residents in any other State, 
whether a Member of the League or not. The Council must 
give an opinion whether or not a breach of the Covenant had 
taken place, the votes of Members alleged to have resorted to 
war and of those against whom such action was directed not 
being counted. The Council might postpone any action to 
facilitate economic pressure, or to minimise loss and inconveni- 
ence. The Council was to recommend to the several Govern- 
ments what military, naval or air forces each Member should 
contribute to the armed forces for protecting the League 
covenants. The Members agreed to support one another in the 
financial and economic measures to be taken. Any Member 
violating any covenant of the League might be declared to be no 
longer a Member of the League by a vote of the Council con- 
curred in by the representatives of all other Members represented 
(Art. 16). In case of disputes between a Member and a State not 
a Member, or between two States not Members, such State should 
be invited to join the League for the purpose of such dispute, on 
conditions fixed by the Council. If such invitation were accepted, 
the foregoing provisions should be applied with modifications 
deemed just by the Council, which was then to enquire and make 
recommendations. If such State refused to accept the obligations 
of membership in the League for the purposes of the dispute, and 
resorted to war, the provisions of Article 16 should be applied. If 
two States, parties to a dispute, not being Members, refused to 
accept the obligations of membership, the Council might take 
measures and make recommendations for settlement (Art. 17). 
Every treaty or international engagement hereafter entered 
into by a Member should be registered with the Secretariat and 
published, and should not be binding until registration (Art. 18). 
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The Assembly might at any time advise reconsideration by 
Members of treaties which had become inapplicable, and the 
consideration of international conditions whose continuance might 
endanger world peace (Art. 19). The Covenant was accepted as 
abrogating all obligations or mutual understandings inconsistent 
with its terms, and no such future obligations were to be under- 
taken. Where a Member had undertaken such obligations before 
becoming a Member, it was to take immediate steps to procure 
its release therefrom (Art. 20). The Covenant was not to affect 
international engagements, such as treaties of arbitration or 
regional understandings like the Monroe Doctrine, for securing 
the maintenance of peace (Art. 21). 

Art. 22 is the famous ‘“ Mandates” clause of the Covenant, 
by which certain Members were entrusted with a mandate to 
administer particular territories on behalf of the League. These 
were colonies and territories which had ceased to belong to the 
conquered States (particularly Germany and Turkey) as a result 
of the War. They were ‘‘ inhabited by peoples not yet able to 
stand by themselves under the strenuous conditions of the 
modern world.’’? The tutelage over them was to be entrusted to 
advanced nations who by reason of their resources, their 
experience, or their geographical position could best undertake 
and were willing to accept this responsibility, to be exercised by 
them as Mandatories on behalf of the League. The character of 
the Mandate must differ according to special conditions. Certain 
former possessions of Turkey had reached a stage of development 
where their independent existence could be provisionally recog- 
nised, subject to administrative advice and assistance by a 
Mandatory until they were able to stand alone. The wishes of 
such communities must be a principal consideration in selecting 
a Mandatory. Other peoples, especially of Central Africa, were 
at such a stage that the Mandatory must be responsible for their 
administration, under conditions guaranteeing freedom of 
conscience and religion, but subject to the maintenance of public 
order and morals, prohibition of abuses such as slave trade, arms 
traffic, and liquor traffic, and the prevention of establishment of 
fortifications, military and naval bases, and military training of 
the natives other than for police and territorial defence purposes 
—equal trading and commercial opportunities being secured for 
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other Members of the League. Certain territories, such as South- 
West Africa and certain of the South Pacific Islands, owing to 
the sparseness of their population, their small size, their remote- 
ness from the centres of civilisation, or their geographical 
contiguity to the territory of the Mandatory, and other circum- 
stances, could be best administered under the laws of the 
Mandatory as integral portions of its territory, subject to the 
safeguards above mentioned in the interests of the indigenous 
population. In every case of Mandate, the Mandatory was to 
render an annual report to the Council in reference to the man- 
dated territory. The degree of authority, control, or administra- 
tion to be exercised by the Mandatory, if not previously agreed 
upon by League Members, was to be explicitly defined in each 
case by the Council. A permanent Commission was to be con- 
stituted to receive and examine the annual reports, and advise 
the Council on all matters relating to the observance of the 
mandates. 

The Members of the League further agreed (a) to endeavour 
to secure and maintain fair and humane conditions of labour for 
men, women and children, and to establish and maintain the 
necessary international organisations; (b) to secure just treat- 
ment of the native inhabitants of territories under their control ; 
(c) to entrust the League with general supervision over the 
execution of agreements regarding the traffic in women and 
children, and in opium and other dangerous drugs; (d) to entrust 
the League with general supervision of the trade in arms and 
ammunition with countries where such control was necessary in 
the common interest; (e) to make provision to secure and main- 
tain freedom of communications and transit, and equitable 
treatment for commerce of all Members, the special necessities 
of the region devastated during the war of 1914-1918 being borne 
in mind; (f) to endeavour to take steps in matters of inter- 
national concern for the prevention and control of disease 
(Art. 23). Allinternational bureaux already established by general 
treaties, with consent of the parties thereto, were to be placed 
under direction of the League (Art. 24). The Members were 
to encourage and promote voluntary national Red Cross organisa- 
tions for the improvement of health, the prevention of disease, 
and mitigation of suffering through the world (Art. 25). 
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Amendments to the Covenant were to be passed by a three- 
fourths majority of the Assembly, and to take effect when ratified 
by the Members whose representatives composed the Council 
when the vote was taken and by the majority of those whose 
representatives formed the Assembly. Failing the required 
number of ratifications within twenty-two months of the vote of 
the Assembly, the proposed amendment was to remain without 
effect. Any Member not ratifying an amendment within the 
time named was free to notify the Secretary-General within a 
year of its refusal to accept it, but in that case should cease to be 
a Member of the League (Art. 26) (g). 

The principal criticisms of the Covenant of the League, as 
was natural in view of the opposition which had been aroused in 
that country, came from the United States. One of the most 
powerful of these critics was Dr. David Jayne Hill, of whose 
views a short summary may be given (h). He says that the 
League is a corporate entity, which is autonomous. Thus it is a 
new legal person. It has powers which the separate States, 
singly or in combination, do not possess. The duties of the 
officers are to the League, and not to the constituent States. It 
is a super-Government. If its powers are effective, they derogate 
from those of the constituent States. If they are not effective, 
the League has no authority, and is a sham. 

This criticism, which has been voiced in other quarters, 
amounts to an assertion that the League is a super-State. It is 
of course clear that it does not possess the external attributes of 
a State, because it has no territory. But that it is in a sense a 
super-Government must be admitted from the very nature of the 
case. The signatory Powers to the Covenant agree to surrender 
certain functions to the League. This they must necessarily do 
if they desire to have a common instrument for the furtherance 
of world peace and the avoidance of war. It is necessary that 
the League shall be impartial, and that it must represent all the 
States collectively. If any State were to retain complete freedom 
of action, or be judge in its own cause, the objects of the League 
would be rendered nugatory. One of these objects is to protect 


(g) The foregoing summary of the Covenant is given with the amendments. 
adopted at the Second Assembly of the League. 
(h) Present Problems in Foreign Policy. 
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the weaker States against the strong. Such protection can only 
be afforded by the mutual guarantee of the constituent States 
working through the intermediacy of the League. It is not a 
super-State, because it does not interfere with either the external 
independence or the internal government of States. 

Dr. Hill then asks what is to happen if the constituent States 
refuse contributions to the armed forces of the League? If all, 
or the majority, of them refuse, then clearly the League will be 
impotent or will cease to exist. It is only an experiment in 
general pacification, and its effective working must depend on 
the good will and bona fides of its members. In private affairs, 
if there is no good faith or mutual trust between the partners in 
a firm, the partnership will cease to exist. On the other hand, 
if a weak State, or a small number of States, refuse contributions, 
they may either be coerced by the willing members, or the willing 
members may carry out the determinations of the League 
without their assistance. It must be admitted, however, that 
there will be considerable force in the criticism until the League 
becomes a really effective working body. Its continued existence 
will be the best guarantee of its effectiveness. In any event, the 
League will have to use extreme caution in applying a military 
sanction in order to avert war or threats of war. A war waged 
by the League would be no less terrible than any other war; and 
the dominance of the League by a powerful military State would 
be a menace to civilisation no less than that exercised by a 
Power working without allies. In the words of a writer in The 
Times Literary Supplement (August 2nd, 1923), “‘ The Powers, 
like the States of the United States of America, must be the 
ultimate joint sovereign behind the League and the International 
Court and must supply the force that is needed, when and 
if it is needed, to enforce the decisions of League and Court 
alike.’’ 

Dr. Hill then shows that the League lays down no rules of 
International Law, and does not admit any International Law’ 
authority. Its system of arbitration is obsolete. The Hague 
Convention is better. The delegates to the Council of the League 
are neither judicial nor arbitral. Again, it is no legislative body. 
What principles of law does it carry out? And whence is its 
right to issue mandates derived? 
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The objection that the League does not define or lay down 
International Law, and that it is not a legislative body, does not 
appear to be convincing. The object of the League seems to be 
to provide machinery for the settlement of disputes, and there 
are three modes by which this may be done—arbitration, resort 
to the Court, and reference to the Council. It is for the Court to 
lay down the law, and this can only be done as cases arise. The 
Congress of Versailles, in the circumstances of its meeting, could 
not be expected to frame a complete code of International Law. 
This might have been an ideal to aim at, but it was impossible of 
attainment as a matter of practical politics. Such a task needed 
a calm atmosphere, with the aid of the minds of trained men, 
unhurried, and undisturbed by the political and personal dis- 
tractions attendant upon the deliberations of the Congress. 
It was a task to be undertaken later on, certainly under 
the aegis of the League. As to the working of the Court, 
experience thus far has indicated that it will be effective. 
As far as possible its procedure has been assimilated to that 
of the Hague Arbitration Tribunal, which is presided over by 
the same President. It must not be forgotten that the Arbi- 
tration Tribunal does not lay down the law, and differs from 
the Permanent Court as an ordinary arbitration piers from a 
Court of Justice. 

From a technical point of view, the League had no authority 
to issue mandates, except that of conquering Powers at whose 
disposal were the territories of the conquered. Admittedly, the 
mandates were in the nature of an experiment, and some of them 
were expressly stated to be only temporary in their nature. The 
real objection seems to be that it is difficult to fix responsibility 
on a mandatory Power for misgovernment or maladministration 
in the mandated territory. If charges are made against the 
mandatory, it will be put upon its defence, and the danger is 
that in such a case it will not take an impartial view of the 
* situation; while political considerations or political changes in 
the mandatory State may lead to inconsistency or contradictions 
in the administration of the mandated territory. The system of 
annual reports to the Mandates Commission does not appear to be 
a wholly effective mode of control. The only remedy would 
appear to be a system of local inspection; but to that a man- 
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datory State would be likely to object, as being an imperium in 
imperio, and an implication that it is not to be trusted in the 
execution of the mandate. 

Other objections to the League are that it coerces Powers not 
its own members; and that therefore it abolishes neutrality. 
What, it is asked, will be the right of neutrals under International 
Law? 

With regard to these, the answer appears to be that the 
object of the League is to prevent war anywhere in the world, 
for even if a war is begun by a non-Member of the League it may 
be a matter of concern to any or all of the Members. In effect, 
therefore, if the League obtains universal authority, there will 
be no neutrals. In the past, an arbitrary or partial neutrality 
has often been more of a hindrance than a help to the cause of 
peace; and the ideal end of International Law may, perhaps, be 
capable of attainment when neutrality, as a doctrine or as a state 
of things, is abolished, and when all States are bound by a 
common agreement to prevent war, or to defeat the objects of 
those who make war. The end to be aimed at is not so much the 
‘making of war under proper conditions, as the total abolition of 
war. Neutrality creates more difficulties than it solves. The 
experience of the Great War showed that neutrality was regarded 
by belligerents only so far as it was convenient, and that neutrals 
had no guarantee for their security or freedom from molestation 
in the existing condition of International Law. It would be far 
better for them, in the event of a future war, to range themselves 
definitely against an aggressive or law-breaking belligerent, and 
thus obtain the security afforded by a combination of nations who 
were determined to obtain justice. The danger in that case, how- 
ever, would be that such a combination or coalition might still be 
too weak to effect its purpose, and the only security would be 
the protection of the League of Nations, even if that organisation 
were not fully equipped, or worked in the first instance by 
imperfect means. 

Notwithstanding all the criticism which the project of the 
League of Nations experienced, the positive hostility with which 
it was assailed in many quarters, and the serious obstacle which 
it encountered in the non-adhesion of the United States of 
America, it nevertheless, although it had at first to move with 
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hesitating steps, gave evidence both of earnestness and the 
application of practical methods of work after its inauguration. 
This is indicated by a brief survey of its achievements during the 
first three years of its existence. The Permanent Court of Inter- 
national Justice was established at The Hague, and has given 
judgment in several cases. The partition of Upper Silesia in 
accordance with Article 88 of the Treaty of Versailles was carried 
out; although it has been pointed out that the cumbrous Con- 
vention to establish guarantees for national minorities, with its 
606 Articles ‘‘is not a favourable specimen of League 
diplomacy.’? The Council settled the dispute between Sweden 
and Finland over the Aaland Islands. The Council framed and 
approved a plan for the financial and economic reconstruction, 
under League auspices, of Austria, which had been entirely 
ruined as a result of the War; and a loan was subsequently 
granted to Austria, which has aided considerably in the 
revival of that country. The success of this loan in rehabilitating 
the economic condition of Austria was so great, that it was found 
unnecessary in 1924 to guarantee a similar loan raised by 
Hungary. The delimitation of the frontiers of Albania was pro- 
visionally secured, and the Council peacefully and successfully 
intervened to prevent an invasion of that territory by the Jugo- 
Slavs. It also examined the financial condition of Albania, at 
the request of its Government, with the object of appointing a 
permanent financial adviser under the League. Hungary was 
admitted as a Member of the League. Mandates have been 
approved for South-West Africa, Samoa, Palestine, Syria, Togo- 
land, Cameroons, and East Africa. A consultative commission 
of inhabitants of the Saar Valley (which in terms of the Treaty 
is to be administered under League supervision) was established. 
In 1923, however, allegations were made that the Commission was ~ 
administering the Saar Valley entirely for the benefit and at the 
direction of France, and its members were summoned to Geneva 
to justify their acts. A report was afterwards issued that their 
action had been approved. The League programme of repatria- 
tion of prisoners of war (420,000 in number) was finally carried 
out, under the supervision of Dr. Nansen. A conference was 
held at Warsaw, when Germany and Russia were also present, for 
the consideration of measures for Public Health, and a plan of 
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campaign against epidemics of typhus and cholera was adopted. 
Important steps have been taken, with the co-operation of the 
United States, to suppress the traffic in women and children and 
to control the trade in opium and other dangerous drugs. Inter- 
national transport and trade have also benefited through the 
efforts of the League, while the labour conditions all over the 
world are in a fair way of being materially improved through the 
operations of the Labour Branch. The League also summoned, 
for 1928, a world conference at Geneva for the extension of the 
principles adopted at Washington in the Five Powers Naval 
Treaty. <A resolution was also passed authorising the League to 
take part in the settlement of the problems arising in connection 
with the payment of reparations under the Treaty of Versailles 
and inter-governmental debts. The elected members of the 
Council were increased from four to six, and it now consists of 
four permanent members (Great Britain, France, Italy, and 
Japan), and six elected by the Assembly. 

Thus the most hopeful results of the settlement after the War 
were the inauguration of the League of Nations and the Five 
Powers Naval Treaty. Nevertheless, during the five years follow- 
ing the conclusion of hostilities the world may be said to have 
been in a state of chaos, out of which it may take a long time to 
emerge, and once more resume a condition of comparative order 
and peace. This state of affairs has been due to a variety of 
causes, among the chief of which were the unsettlement directly 
due to the tremendous upheaval of the world by reason of war 
extending over practically the whole surface of the globe, the 
consequent economic distress and almost universal bankruptcy of 
the nations, the tendency to anarchy and disregard of law and 
order created by the habit of war, and the downfall of old- 
established kingdoms, the resentment caused by certain of the 
punitive clauses of the Treaty of Peace, and the apparent 
impossibility of carrying some of them into effect. 

The conclusion of the Versailles Treaty failed to bring peace, 
so far as a large portion of Europe was concerned. Apart from 
the internal revolutionary and counter-revolutionary conflicts 
which took place in Prussia, Bavaria, Hungary, and Russia, the 
Bolshevik Government in the last-named State, which had not 
been recognised by the Powers, and was for the time being 


1388 THE RENASCENCE OF INTERNATIONAL LAW. 


excluded from diplomatic relations, in its turn declined to recog- 
nise the Polish settlement, and conflict took place between it and 
the new Polish State. The French Government took sides with 
Poland, and the British Government also sent forces to assist the 
‘‘ white republicans ’’ in Russia, who were endeavouring to oust 
or resist the ‘‘ red republicans,’’ the Soviet Government under 
the dictatorship of Lenin and Trotsky. However distasteful the 
Soviet Government may have been to England and France, it 
was the Government de facto of Russia, and no justification 
could be found for foreign interference in what were matters 
of purely internal concern. Ultimately, the English and 
French forces had to withdraw, and the Soviet Government, 
for the time being at any rate, remained in possession of its 
own territory. 

In Fiume a curious situation arose. After the Armistice of 
November, 1918, it was proposed by the Allies that Fiume should 
become a free port for the Jugo-Slav hinterland. In this 
decision the Italian Government, which had laid claim to the 
Illyrian coast, had to agree. But an ultra-patriotic Italian party, 
headed by Gabriele d’Annunzio, took possession of Fiume in 
defiance of the Allies, and successfully held the port against the 
attacks of the Italian forces themselves. 

To the Greeks had been allotted Eastern Thrace, and a foot- 
hold on the western shores of Asia Minor. The Turks, powerless 
for the time being in Constantinople, had concentrated in the 
interior of Asia Minor, and a National Assembly was convoked 
at Angora. The Turkish leader was Mustapha Kemal, and he 
soon raised an efficient army. The Greeks, in order to secure 
their new possessions, invaded Asia Minor, but were defeated with 
great loss, the Turkish army advancing to the coast, burning 
Smyrna, and coming within a few miles of Constantinople, which 
was protected by British forces. Through the intervention of Sir 
Charles Harington, the British Commander, an armistice was 
arranged between the Turks and the Greeks, the conditions of 
which were such as to completely destroy the territorial arrange- 
ments that had been made by the Treaty of Sévres. The Greeks 
were to evacuate Eastern Thrace, and that province was to pass 
under Turkish administration, and the neutral zones of Con- 
stantinople, Chanak, and Gallipoli were to be modified. A 
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conference, representative of Turkey, France, England, Italy, 
and Greece, was to meet at Lausanne to settle final conditions of 
peace, the Turks being represented by a skilful negotiator in 
Ismet Pasha. Ultimately, on July 24th, 1923, after protracted 
negotiations, a Treaty of Peace was signed at Lausanne between 
Turkey and the Allies, which not only restored to Turkey her 
European possessions, with all those in Asia excepting Palestine, 
Syria, the Hedjaz, Transjordania, and Iraq, but actually 
placed Turkey in a far stronger position, internationally, 
and relatively to other Powers, than she had enjoyed for over 
two centuries. At Sévres (August 10th, 1920) the Turks 
renounced all claim to Eastern Thrace; they handed over large 
tracts of Asia Minor to Greek rule; they acquiesced in a per- 
manent Allied occupation of the Straits; they agreed to pay 
reparations; they accepted as natural the continuance of the 
special regime for foreigners known as the Capitulations. Now, 
the result of the Treaty of Lausanne was that Asia Minor 
remained integrally Turkish ; not only did Turkey pay no repara- 
tions, but she received a strip of territory (the smaller Karagatch 
enclave) in lieu of reparations from Greece; Eastern Thrace was 
recognised as Turkey’s domain, and even the frontiers of Iraq 
were left undetermined, since Turkey was to have nine months (7) 
to negotiate with Great Britain, by friendly arrangement, con- 
cerning the cession of Mosul—after which time the decision was 
to rest with the Council of the League of Nations; the method of 
payment of Ottoman Bonds was to be the subject of negotiation 
between the Turkish Government and the bondholders, there 
being no insistence on payment of the interest on the bonds in 
gold; there was to be full reciprocity between the parties as to 
the conditions of residence, business, and jurisdiction over their 
respective nationals; with regard to foreign companies in Turkey, 
the holding or transfer of movable or immovable property, taxa- 
tion, and recourse to the Courts, there was to be equality of 
treatment with Turkish nationals and companies, and in accord- 
ance with the ordinary rules of International Law. European 
legal counsellors, for the protection of foreigners in Turkey, must 


(i) This time has expired without any arrangement having been made, the 
negotiations having proved abortive. There is a prospect of negotiations being 
resumed. 
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be subjects of States neutral in the War, must reside at Con- 
stantinople and Smyrna, and were to have power to receive all 
complaints relating to domiciliary visits, searches, or arrests, and 
in the judicial areas of Constantinople and Smyrna they were to 
be informed at once and directly by the local Turkish magistrate 
as soon as the foregoing measures were carried out. All conces- 
sions duly granted to Allied nationals before October 29th, 1914, 
were to be maintained. The Allied military, naval, and air 
forces were to be withdrawn from Constantinople and the Straits 
within six weeks from the ratification of the Treaty by Turkey; 
all requisitioned buildings and properties were to be restored to 
the Turkish Government; all interned Turkish ships-of-war and 
depots of Turkish arms and munitions which had been held by 
the Allies since the Armistice of Mudros in 1918 were to be 
restored to Turkey, in so far as these objects were still in Turkey 
and in Allied hands on the signature of the protocol; and the 
Mudania Convention was to remain in force until the end of the 
evacuation, so that Turkey should not take possession until the 
Allied evacuation was complete. By a Declaration signed by the 
Turkish plenipotentiaries and attached to the Protocol of Evacua- 
tion, Turkey undertook to admit complete freedom of passage for 
the fleets of the three Allied Powers (Great Britain, France and 
Italy), until the entry into force of a special Convention with — 
regard to the control of the Straits. This Convention, it was 
anticipated, would provide for the free passage of the Bos- 
phorus, but the military control on either side of the Straits 
would remain in the hands of the Turks. The practical result of 
the Treaty was that Turkey emerged from the world-war firmly 
established in Europe and with no restrictions on her sovereignty ; 
and, what was of importance from an international point of view, 
the capitulations to all intents and purposes disappeared, and 
Turkey had full control of the Straits, without the restrictions 
formerly imposed by the Black Sea clauses of the Treaty of 
Paris (1856). Turkey also agreed to join the League of Nations. 
This was, perhaps, the most promising result of the protracted 
peace negotiations. Turkey was at length admitted on equal 
terms with the European society of nations, and it rested with 
her to show whether she would aspire to and attain the standards 
of conduct which are demanded of the most advanced peoples. 
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There were many who looked upon this new development with 
misgiving, in view of her history in the government of subject 
races, such as the Armenians; but no State could boast of an 
unblemished record in its past history, and it was a sign of hope 
for the future that Turkey should have been induced to become a 
free member of an international organisation which had for its 
object the betterment of mankind. 

On August 6th, 1923, a separate Treaty was also signed at 
Lausanne between Turkey and the United States of America, as 
well as an extradition treaty. In the general Treaty, the parties 
completely abrogated the former capitulations in regard to 
foreigners in Turkey. Each party agreed to receive from the 
other diplomatic and consular representatives, who would enjoy 
treatment similar to that accorded to the most-favoured nation. 
American citizens were given the right to enter, travel, and reside 
in Turkey, provided they complied with the law of the country. 
They might engage in any professional, commercial, and indus- 
trial activity permitted by law to foreigners, and were assured of 
complete protection of person and property in accordance with 
International Law. In the matter of personal status, an 
American citizen was to be subject only to American Courts. 
American companies were given the right to carry on business in 
Turkey. In case of infringement of rights of individuals or 
companies under the Treaty, the Consul was to make representa- 
tions to the local authorities and, failing satisfaction, recourse 
was to be had to diplomatic action. The citizens of each country 
were, in the territory of the other, to receive the usual treatment 
in matters of taxation. There was to be complete liberty of 
commerce and navigation between the two countries, and the 
most-favoured nation treatment as regarded restrictions and 
conditions on export and import, and the amount and collection 
of import and export duties and the consumption and excise 
taxes. Vessels and airships of commerce and war were accorded 
freedom of navigation and the passage of the Straits, namely, the 
Dardanelles, the Sea of Marmora, and the Bosphorus, on the 
same terms as those granted to the most-favoured nation. The 
United States assumed no responsibility in regard to the applica-- 
tion of the Straits Convention. The importance of the extradition 
Treaty was that under the new conditions an American citizen. 
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in Turkey would be subject to arrest by the Turkish authorities, 
but the Treaty guaranteed judicial safeguards to persons so 
arrested. 

There can be no doubt that the provision of the Treaty of 
Versailles which had the most serious, and in fact disastrous, 
consequences for the world, was that whereby Germany was 
made to bear the full burden of veparation for losses caused 
through the War. It was a political measure, but it had conse- 
quences so great and lasting, that it merits some attention from 
the point of view of International Law. It is impossible to enter 
into its economic aspects, and it is enough to indicate that such 
a remedy, intimately affecting the welfare of all peoples, must be 
a matter of concern to every State, influenced as it is by the 
widely-extending ramifications of modern commerce and finance. 
The Reparations problem created universal apprehension and 
uncertainty among financiers and traders, upon whose activities 
the stability of society depends. Such a problem could not fail 
to arouse the interest of those who are concerned with obtaining 
international security and peace. In the first place, there must 
be some reasonable principle upon which liability for acts of war 
is to be based. While it is just that those who have been respon- 
sible for the wrongs of war should be made to pay and even to 
suffer, it is unjust to vanquished, victors, and neutrals alike to 
inflict punishment which results in the ruin of all. The French 
and the Belgians, however, took the view, logical if not practic- 
able, that those guilty of the war must take all the responsibility, 
and pay for their misdeeds in full, including the payment of an 
enormous sum for war pensions. If this were not done, the 
Allied forces must advance into German territory, and remain 
there until complete satisfaction had been given. The German 
Government represented that it was unable to comply with the 
demands made, and eventually defaulted in the supply of coal, 
which (in return for the destruction of mines in Northern France 
and Southern Belgium), was to be supplied mainly by the German 
industrial region of the Ruhr. Various proposals, such as that 
for a moratorium, were put forward by Germany, but these 
proved unacceptable, and ultimately it was announced that 
French troops would occupy the towns of the Ruhr, while Belgian 
troops were to advance from Aix-la-Chapelle. The occupation 
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began in January, 1923. Notwithstanding this, the German 
Government announced that it was unable to hasten the payment 
of reparations, while all industrial activity in the Ruhr region 
ceased, owing to ‘‘ passive resistance,’’ which it was alleged had 
been instigated by the German Government. The result of 
financing passive resistance in the Ruhr was, in the first place, a 
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depreciation of German paper money, which ultimately assumed 
such proportions that it became valueless for purposes of foreign 
exchange. This meant the practical stoppage of German credit 
in the markets of the world. As Russia, through the actions of 
the Soviet Government and the counter-measures of its 
opponents, had also been removed from participation in the 
operations of international trade and finance, a blow was struck 
at the trade of the world from which it was not likely to 
recover for many years to come. Many authorities contended 
that if Germany were not given facilities to trade, she could not 
possibly acquire and accumulate the resources to enable her to 
pay reparations. The French and the Belgians, on the other 
hand, contended that the attitude of the German Government 
was insincere, and that Germany, if she wished, was able to 
comply with the reparation demands. In applying the remedy 
of territorial occupation, the French and Belgians acted alone 
with the formal acquiescence of Italy, while England abstained 
from any action. The French Prime Minister, M. Poincaré, 
contended that his action was justified by the remedial clauses of 
the Treaty; while, in opposition to him, it was contended that 
punitive action must be taken by all the Allied Powers in concert, 
and not by one or two of them according to their individual 
judgment of what the situation demanded. The French per- 
sisted in their occupation, and measures were taken which made 
them, for the time being, the Government de facto of the occupied 
territory. The mines and factories were seized, as well as all the 
means of communication ; ‘* unoccupied Germany ”’ was shut off 
from ‘occupied Germany ’’; the directors of certain of the 
leading industrial undertakings, whose workmen had entered 
upon a course of ‘‘ passive resistance,”” were arrested, brought to 
trial, and sentenced to long terms of imprisonment. The policy 
adopted by France and Belgium formed the subject of an inter- 
change of diplomatic ‘‘ Notes’ with Great Britain, and _ulti- 


144 THE RENASCENCE OF INTERNATIONAL LAW. 


mately the British Prime Minister, Mr. Baldwin, announced that 
Great Britain would reserve to herself complete freedom of action 
in the matter, and make her own. proposals for a satisfactory 
settlement. In August, 1923, the Belgian Government suggested 
that ‘‘ informal conversations ’’? should take place between the 
Allies; but this suggestion was not received with favour in 
England, where it was pointed out that one of the subsidiary 
aims of the War had been to put an end to “ secret diplomacy,’’ 
and that the ‘‘ conversations’? would mean a reversion to a prac- 
tice which had been found unsatisfactory in the past, there being 
no check upon any private communications by the influence of 
public opinion. The proposal which met with most favour in 
England and countries other than France and Belgium was that 
the settlement of the problem of reparations should be entrusted 
to the League of Nations. It was felt that such a settlement 
must have regard not only to the interests of the States imme- 
diately concerned, but to the economic and social welfare of all 
the nations of the world. 

With the problem of reparations was bound up that of inter- 
allied indebtedness. During the War, Great Britain had incurred 
large debts to the United States, and the other Allies had, in 
their turn, incurred indebtedness to Great Britain, in order to 
carry on warlike operations. The French Government contended - 
that it could not make payment of its debts until Germany had 
paid the reparations demanded of it. This was, perhaps, the 
strongest argument in favour of enforcing the terms of the Treaty 
against Germany. In order to enforce payment, France was still 
maintaining her military forces on a war footing; and until the 
question was settled, it appeared that there would be no prospect 
of disarmament. Until the nations should disarm to an agreed 
extent, and submit all disputes to the League, there could be no 
prospect of lasting peace. The proposal of Lord Robert Cecil, 
at the Assembly of the League in 1922, was that, once such 
disarmament took place, the safety of all nations should be 
mutually guaranteed through the instrumentality of the League. 
Failing that, it appeared that the nations would revert to the 
old and dangerous system of alliances, and Europe would once 
more become an armed camp. ‘‘ The re-division of Europe into 
armed camps of alliances formed ostensibly for defensive purposes 
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would be an entire surrender of the new conception of world 
affairs which was born of such agonies, and a betrayal of the 
exalted aspirations to which our generation consecrated its 
mighty sacrifice ’’ (k). 

Thus, five years after the conclusion of hostilities, the world 
was still in a condition of despair and economic ruin. The victors 
had suffered as well as the vanquished. It appeared as if the 
popular saying *‘ We have won the War, but we have lost the 
Peace,”’ was justified. On the other hand, Germany had been 
deeply punished for her acts of aggression and her breaches of 
international right. She had lost her position as a world Power, 
her colonies, her army, her navy, and had been plunged headlong 
into ruin. Not only her example, but the actual material reper- 
cussion of these formidable events upon the prosperity of the 
world as a whole, had led men of all nations to grasp eagerly at 
any means whereby the future prosperity and peace of States 
might be assured. 

Unfortunately, at the very moment when it appeared that 
men’s minds were disposed to the birth of a new order in inter- 
national affairs, an event occurred which indicated how difficult 
it was to depart from the old ways, and to abandon the ingrained 
habits of war. In August, 19238, the Italian members of an 
international commission, which was engaged in delimiting the 
boundaries of Albania, were attacked and assassinated at Janina. 
The Italian Government held Greece responsible for the murders, 
and addressed to the Greek Government an ultimatum demand- 
ing the fulfilment of conditions very similar to those which 
Austria had sought to impose upon Serbia before the outbreak 
of the Great War in 1914. The Greek Government protested 
that it was not responsible, and proposed to refer the matter to 
the Council of the League of Nations for settlement. The 
Italians declined this proposal and, though the Greek Govern- 
ment notified its compliance with some of the terms, Italian 
forces proceeded to bombard and occupy Corfu, the Italian 
Prime Minister (Signor Mussolini) announcing that the matter 
was one which affected the Italian national honour, and was not 
appropriate for settlement by the League of Nations, whose juris- 


(k) Mr. Oswald Mosley, M.P. (Daily Mail Year Book, 1923, p. 18). 
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diction in the matter he refused to acknowledge. Both in Greece 
and elsewhere the action of Italy was considered to be a violation 
of Art. 15 of the Covenant of the League, and it was generally 
felt that the occasion furnished a supreme test of the efficacy of 
the League as an instrument for the settlement of international 
disputes, more particularly as both the parties to the dispute were 
original members of the League. It happened that at the same 
time a Conference of Ambassadors of the leading European 
Powers, though not constituted by any formal instrument or 
working with any formal machinery, was sitting at Paris, and this 
Conference assumed the duty of conveying what it regarded as 
reasonable demands to the Greek Government, so that the action 
of the Council of the League was not directly invoked. The 
Greek Government signified its compliance with the demands of 
the Conference of Ambassadors, and a direct test of the authority 
of the League Council was thereby avoided. In the spirit, how- 
ever, if not in the letter, the prescriptions of the Covenant had 
been violated, and the aspirations of those who founded it 
appeared to have sustained a serious check. Had it been neces- 
sary to enforce the Covenant, this task would have devolved 
upon Great Britain, which was the only Great Power with the 
ability, if it had the will, to undertake the duty. The United 
States was not a party to the Covenant. France appeared to be 
in sympathy with Italy, and had by her action in the Ruhr 
shown that she was willing to abide only by the letter, and not 
the spirit, of the rights and obligations which the Treaty of 
Versailles had conferred or imposed upon her. Italy was herself 
the party whose conduct was brought into question, while Japan, 
the only remaining Great Power which was a signatory to the 
Covenant, was too far distant, and at the same time was suffering 
the effects of a national calamity as the result of an overwhelming 
earthquake, which had occurred on September Ist, 1923. That a 
single Power, such as Great Britain, might have to uphold the 
authority of the League against all the world, would have been a 
testimony to disunion rather than to unity amongst the nations. 
On political grounds, it was fortunate that a solution was avoided 
by the decision of the Ambassadors’ Conference; but the cause 
of international peace, as well as international justice, had 
sustained a serious reverse. Nevertheless, there were still many 
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who hoped and believed that ultimately good will would triumph 
over national susceptibilities, and that there was still a possibility 
that the League of Nations, improved and adapted to altered 
conditions, would successfully play the part for which it had been 
destined by its founders. It had to be remembered, after all, 
that human nature, the most important though the most fallible 
factor of all, could never be left out of account, that legislation 
in advance of public opinion was always dangerous, and that the 
constitution of the League had been drawn up by men a good 
deal further advanced in their ideas than the bulk of their fellows. 
The League could only acquire real authority, in the ultimate 
result, by ‘‘ slowly broadening down from precedent to 
precedent.”’ 

The Greek Government acceded to the demands of the 
Ambassadors’ Conference, but the Italians did not restore posses- 
sion of Corfu, claiming that until the murderers of their officers 
should have been executed there was no proof of a genuine 
desire on the part of the Greeks to comply with the terms 
imposed on them (I). On behalf of the Council of the League it 
was claimed by Lord Robert Cecil, one of its leading protagonists, 
that the surrender of Greece to the demands of the Ambassadors’ 
Conference was a victory for the League, as the submission of the 
dispute to that Conference was in effect a submission to arbitra- 
tion, and therefore Italy, as well as Greece, had gone to 
arbitration over the matter. However, it did not appear that 
this contention was well founded. Signor Mussolini had 
expressly declared that the matter was one for settlement by 
Italy herself, and there certainly did not appear to be any inten- 
tion on his part to submit it for decision by any external 
authority. It was only by the highest refinement of reasoning 
that it could be said either that the Ambassadors’ Conference, 
consisting of diplomatic representatives acting under dictation 
from their respective Governments, and meeting informally, was 
an arbitral body, or that it had been in any sense constituted as 
the representative of the League, or that it conformed to the 
notion of such an arbitration tribunal as was contemplated by 
the Covenant of the League, under which arbitrations were to 


(1) It is curious to reflect that in Italy itself capital punishment is not 
enforeed as a portion of municipal law. 
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be held by either the Hague Arbitration Court or by arbitration 
tribunals specially constituted ad hoc. There had been no talk 
of the Hague Court, and there was no specific or formal reference 
to the Ambassadors’ Conference. Only by the greatest stretch of 
imagination, therefore, could it be said that there had been a 
victory for the League and its principles. Signor Mussolini, on 
the other hand, vigorously asserted that Italy’s ‘‘ firm attitude 
had avoided intervention by the League of Nations.” 

Before the claims against Greece had been settled, the Italian 
Government issued an ultimatum against the Government of 
Jugo-Slavia, with which disputes had arisen with regard to the 
occupation and delimitation of territory on the Illyrian seaboard, 
and threatened, on non-compliance with its terms, to occupy 
Fiume, which, as we have seen, had been placed under an inter- 
national administration. This was another act of disregard of the 
Covenant, as the Italian Government ought to have laid its com- 
plaints before the Council of the League, and not applied its own 
measures of coercion. Politically, it was said, the object of Italy 
was to obtain complete control of the Adriatic and the Ionian 
Sea. But, internationally, if the League of Nations was to 
become an effective institution, these were matters for it to 
decide, both in respect of the immediate causes of dispute and 
the effect upon sea-power of a successful issue for the Italian 
claims. We must not, however, lose sight of the fact that, 
though in the abstract the conduct of international relations 
should be based entirely upon the principles of justice and equity, 
it is, in actual practice, largely dependent upon political con- 
siderations. Thus, in Italy, Signor Mussolini owed his power to 
the party of the Fascisti, and Fascism, the creed which they had 
translated into practice in the conduct of national affairs, meant, 
in colloquial language, ‘‘ getting things done.’’ Like Bolshevism 
in Russia, it was, to use the words of a popular journalist of the 
day, a declaration of ‘‘ the uselessness of sweet reasonableness 
and an affirmation of the doctrine that force is the only way.’’ 
But such a doctrine, in the long run, however convenient for those 
who practise it, must strike at the roots of all International Law, 
and is in no way distinguishable from the acts of aggression 
committed in the past by Frederick the Great, Napoleon, or 
William II. of Germany. Its application in the two cases cited 
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meant a complete reversion to the rule of the strongest, an 
affirmation that might was right, and the destruction of that 
system of international justice which men had through so many 
ages been painfully striving to erect. 

Thus, in regard to both Greece and Jugo-Slavia, Italy, a 
member of the League, had expressly refused to submit to that 
body matters in dispute which, in terms of the Covenant, were 
appropriate for it to decide, and which it was intended that the 
Covenant should decide. A similar incident had taken place with 
regard to Vilna, where France and Poland had together acted in 
disregard of the League. It was apparent that any two Powers 
could defy the whole weight of the League, which had failed to 
assert or to indicate its authority when challenged. The most 
encouraging feature in the situation was the fact that all the 
smaller Powers had rallied to the support of the League, feeling 
that in it lay their only protection against the aggression of greater 
Powers. It is true that in these recent matters the League had 
done nothing effective, in face of the fact that, as Lord Robert 
Cecil said in a letter to The Times, ‘* The occupation of Corfu is, 
I suppose, the most flagrant breach of the public law of Europe 
that has happened since the time of Napoleon, excepting the 
invasion of Belgium in 1914.’? Nevertheless, war had been 
avoided; and this would hardly have been possible but for the 
existence of the League. It was legitimate for Lord Robert Cecil 
to argue, as he did, that ‘‘ had there been a League in 1914 to 
handle the quarrel between Austria and Serbia as this quarrel has 
been handled there would have been no war.”’ 
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PART Sil. 


THE REVIVAL OF INTERNATIONAL LAW. 


WILL INTERNATIONAL LAW SURVIVE? 


If we survey the past, we find that during the period between 
the death of Grotius and the termination of the Napoleonic Wars 
there was a steady, if slow, building-up of the principles of Inter- 
national Law, and that the nations were gradually coming to 
recognise that their mutual relations must be regulated according 
to higher motives than selfishness, ambition, or brute force. To 
a considerable extent, it is true, they may have been actuated by 
self-interest, in so far as the weak desired to protect themselves 
against the strong, or maritime nations wished to secure safe~ 
guards against the domination of interested belligerents who 
made unbridled use of the sea-power which they possessed. But, 
in the ultimate result, the general principles which were approved 
and enforced by the usage of civilised nations contributed to the 
improvement of the world at large. During the nineteenth 
century, although there were occasional violations of accepted 
rules, it may be said that there was, on the whole, not merely a 
strong interest, but actual good will and honest endeavour in 
the application of the principles upon which, it was generally felt, 
the international structure depended. This period culminated in 
the adoption by the Hague Conferences of the regulations for the 
submission of disputes to arbitration, and for the amelioration of 
the conditions of warfare on land and sea. At the same time, 
unfortunately, the Great Powers were engaging in rivalry for 
world domination, and the whole of Europe became an armed 
camp, in which it was evident that the striking of the least spark 
would lead to a terrible explosion. The consequence was the Great 
War and its aftermath of desolation, despair, and disillusion from 
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which the world is still suffering. The principles which for nearly 
a century had been recognised as tending to the welfare of 
humanity were set at naught, and it seemed as if International 
Law, with all the good which was expected to flow from its 
observance, had completely disappeared in a final and 
irremediable catastrophe. 

Nevertheless, the very state of the world, for a considerable 
period after the War, indicated that a change for the better was 
not merely desirable, but absolutely necessary for safety and 
security. Without guiding principles, without justice, none of 
the ordinary business of mankind could be transacted, and not 
only would comparatively superfiuous institutions decline, such 
as art, literature, and science, but all commercial intercourse 
and the sanctity of human life would become impossible. The 
War and its consequences were the greatest object lesson for 
humanity, if only it would take heed. 

This view has been expressed by that venerable jurist, Sir 
Frederick Pollock, who says: ‘* When great Powers commit 
themselves to principles of anarchic tyranny, that is the very 
reason why those who still believe in the rule of law should 
re-assert and republish their faith as the most dignified form of 
protest, and in the long run not the least effectual. Law does not 
cease to exist because it is broken or even because for a time it 
may be broken on a large scale; neither does the escape of some 
criminals abolish penal justice ”’ (a). 

Nevertheless, though jurists and publicists may have been 
jealous for the preservation of International Law, historical 
events, more especially recent ones, indicate that it is only when 
strong coercive force is brought to bear that a nation will 
ordinarily observe its accepted principles, unless it is to its 
interest to observe it. This may seem a somewhat cynical view 
to take, but unfortunately it is fully borne out by actual 
experience. It appears that while there may, in the abstract, be 
a desire for the reign of International Law, to use a colloquial 
saying, *‘ The spirit is willing but the flesh is weak.”? At all 
turns internationalism is opposed by nationalism, which has 
proved to be one of the most formidable factors in human affairs. 


(a) Introduction to Wheaton’s International Law (1916, p. xl). 


WILL INTERNATIONAL LAW SURVIVE? 158 


The true view seems to be that whether there be a universal 
desire for its continued existence or not, International Law must 
exist if the fabric of civilisation is to stand. Any other state 
of affairs would mean the domination of all weaker States by 
the strongest, or else anarchy. Hitherto, it is true, International 
Law has existed chiefly for the benefit of the weaker members 
of the family of nations. That, however, is quite right, for it is 
one of the main objects of law to protect the weak in the asser- 
tion of their rights against the strong, in other words, to secure 
equal justice for all. Without the existence of a recognised body 
of principles upon which either nations or individuals are to 
conduct themselves, such justice cannot be secured. For each 
nation, which deemed itself powerful enough, to assert at its 
own inclination, or when the opportunity offered, its own view 
of what was right or convenient, contrary to the opinions of 
right and justice commonly held among the nations, would be the 
negation of International Law. If human society is to continue 
and to progress, it must be provided with safeguards against the 
violation of right by those who find it expedient to make such 
a violation. The need for the continuance of human society 
involves further assumptions into which it is not necessary to 
enter; but, given these assumptions, it follows that the safe- 
guards in question must be provided. This can only be done by 
a recognised system of International Law, observed by all the 
nations. We say “all the nations,’’ because the law, if it is to 
be effective, must be universally applicable. 

Another ground for the belief that International Law will 
survive rests upon experience in the past. At the very worst 
times of violation, there has always been a reaction against the 
excesses of wrongdoing, tyranny, or ambition. This corresponds 
to a deep-seated aspiration for justice, and the search for means 
to attain it. It is a noteworthy circumstance that nearly every 
war of any magnitude, in which the existing principles or notions 
of international right have been disregarded or abused, has been 
followed by a re-assertion of the principles of International Law, 
or at any rate such of them as were applicable to the particular 
conflict. During the Great War of 1914—1918, the German 
violations of International Law evoked protests and expressions 
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of horror, not merely because self-interest or self-preservation 
was involved, but because it was felt that International Law 
was inseparably connected with the elementary principles of 
humanity. In the same way, certain punitive measures which 
were proposed against Germany after the conclusion of the war 
were objected to, as transgressing the principles of justice which 
are associated with the notion of International Law. Even 
during the war, Courts of Justice, guided by the true principles 
of international right, refused to depart from them, although in 
so doing they acted contrary to the interests of their own people, 
as interpreted by the Government of the day. A _ striking 
instance of this kind was adduced by Sir F. E. Smith (Lord 
Birkenhead), then Attorney-General of Great Britain, in an 
address before the New York Bar Association. He informed his 
hearers that when, during the war, it became his official duty to 
urge upon the Privy Council the idea that no prize Court in 
Great Britain had the right to challenge or call in question the 
Orders in Council of His Majesty the King, the Appellate Prize 
Court decided against the contention of the Attorney-General, 
and declared : ‘* We sit here as a Court of International Law, and 
in spite of what our enemies have done we still believe that there 
are binding doctrines of International Law, and sitting here as . 
we do as a Court, whose duty it is to construe those doctrines, we 
utterly refuse to be bound by Orders in Council issued by the 
executive.’? In the same way, during the Napoleonic Wars, 
Sir William Scott (Lord Stowell), acting upon interpretations of 
International Law, gave decisions which were contrary to 
narrower British interests. 

In the United States, the supremacy of International Law, as 
enshrined in treaties, has been made binding upon the Courts of 
that country, by its Constitution. Article 6 thereof provides : 
** This Constitution and the Laws of the United States shall be 
made in pursuance thereof; and all Treaties made or which shall 
be made, under the Authority of the United States, shall be the 
Supreme Law of the Land; and the Judges in every State shall 
be bound thereby, anything in the Constitution or Laws of any 
State to the contrary notwithstanding.’’ Of this constitutional 
provision Dr. Hill says : “ In this the action of the United States 
stands alone, the highest tribute ever paid to the authority of 


WILL INTERNATIONAL LAW SURVIVE? 155 


law’’ (b). It is a matter for wonder and regret that what was 
accomplished with comparative ease in the case of the American 
Federation, should have proved so difficult of attainment in 
regard to the nations of the world at large; and that the United 
States itself should have felt unable to adhere to a universal 
compact of the same kind. 

Apart from-the need for International Law, the best justifica- 
tion for its survival is to be found in the inherent nature of the 
doctrines which it embodies, in other words, in its intrinsic nature 
or internal content. It is not founded upon the views or the 
doctrines of any one nation, or upon any one single system of 
jurisprudence. Although, in its remote origins, the existing 
body of international rules may be traced back to certain primi- 
tive doctrines of the Roman Law, and even further, those 
doctrines have been generally received and adopted as contain- 
ing principles common to all mankind. Nor can any modern 
nation claim the credit of being the first originator or assertor 
of the principles of International Law. Every nation, in turn, 
has been the upholder or defender of some principles, and the 
violator of others. But those principles which have endured, 
and have stood the test of time and experience, have been those 
which have been most widely received, thereby obtaining recog- 
nition in the conscience and the reason of mankind. And, as the 
work has to be done with human factors and human limitations, 
that which for many years has most commended itself to the 
human conscience and the human reason must, in the long run, 
prove not merely the most commendable or acceptable, but also 
the most reliable. 

Furthermore, the highest and most enlightened self-interest 
demands the continuance of International Law. Just as, in the 
sphere of private law, individuals have to surrender certain of 
their rights for the general welfare, thereby ensuring not only the 
common well-being but their own individual good, so the nations, 
if they desire mutual protection and security, have to surrender 
the right to administer their international concerns at their own 
untrammelled discretion, in favour of a system whereby equality 


(b) Ubi sup. (p. 81). [Dr. Hill is wrong im saying that the action of the 
United States stands alone. Some other States in America—e.g., the Argentine 
Confederation—have the same constitutional provision. | 
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of treatment is assured for all nations, and_ particularist 
ambitions are kept within due bounds. Uniformity of treatment, 
the application of definite rules, and certainty and impartiality 
in their administration, are the best means of securing justice and 
protection for the weak against the strong, and also for securing 
that a weak nation, relying on the natural reluctance of a highly- 
civilised strong nation to attack it, shall not take undue 
advantage of its position, or make encroachments which are 
unjustifiable. The fact is often lost sight of that the weak are 
sometimes inclined to rely unduly upon their weakness, and to 
proceed to measures which they would not attempt if they were 
on a footing of relative equality, in which they would invite 
immediate attack or reprisal. 

The foregoing considerations lead us to the conclusion that 
International Law will survive and increase in authority and 
general application. The position cannot be expressed better than 
in the words of Dr. Phillipson, who says that it ** will arise again 
healed and invigorated, and will assume its inalienable dominion 
over the Society of States. Where there is life, where there is a 
nation, where there is a community of States there must be 
restraint, discipline, law. The existence of International Law, 
then, is inevitable. Every infringement of it that is recognised 
as such implies its existence, its validity, and its applicability. 
The main problem to which men and nations should devote them- 
selves is how to fortify it by such potent sanctions as will make 
its violation not merely dishonourable, but unprofitable to an 
offending member of the community of States ”’ (c). 


10k 
OBJECTIONS TO INTERNATIONAL LAW. 


The main objections or criticisms which have been advanced 
against International Law may be described as those which exist 
in respect of the law-making power, the power of administering 
the law when it is made, and the ability to carry into effect the 
decree for enforcement of the law. Taken together, they amount 
to a denial that there is, or can be, such a thing as International 


(c) International Law and the Great War (Preface, p. vi). 
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Law, and they may be summed up in the phrase, ‘‘ International 
Law is not law.’? In favour of this view and against it, con- 
troversialists innumerable have ranged themselves. It is not 
necessary, for our purposes, to enter minutely into all the argu- 
ments which have been advanced on one side or the other, but it 
may be said that, broadly speaking, the truth appears to lie 
midway between the two extremes. 

Professor de Louter classifies the main objections to Inter- 
national Law as follows : (1) International Law has no legislator, 
and never will have one. Legislative power only resides in a 
State, not between sovereign States. (2) International Law has 
no judge. In case of uncertainty, doubt, or arbitrary violation 
of its precepts, there is no organ to remove the uncertainty and 
punish the violation. (3) International Law has no means of 
constraint (d). 

With regard to the first of these objections, it is true that, if 
International Law is to be regarded as a specific law, or body of 
laws, no legislative power has hitherto existed capable or 
empowered to lay down rules for observance by all the nations. 
But International Law, imperfect and irregular though its action 
may have been in the past, has nevertheless, with regard to its 
leading principles, secured very general recognition and observ- 
ance. This was due to the fact that it consisted largely of 
customary law, as well as of treaties which embodied rules and 
practices adopted by voluntary agreement. It is true that it 
was not law in the sense in which statutes enacted by a Legis- 
lature are law. But this was merely because world organisation 
had not advanced sufficiently for States to set up a legislative 
body capable of enacting or laying down rules which should be 
universally binding. The objection is not so much to Inter- 
national Law in itself, 7.e. whether its rules are good or bad, or 
capable of enforcement, but to the imperfection of the machinery 
which created it, i.e. in respect of its law-making power, and the 
general recognition which was accorded to it. Hitherto, Inter- 
national Law consisted either of certain general rules which 
commended themselves to all or most nations, as originating 
from a sense of natural justice or convenience in mutual inter- 
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course, or of treaties to which a greater or lesser number of 
States were parties, the provisions of such treaties binding only 
the actual parties, or extending in the course of time to others 
who deemed it expedient to recognise and to act upon them. 
But, in so far as International Law was limited in its operation 
or extent, it was none the less binding, and its violation was as 
much a violation of right as was the violation of private law in a 
State which had absolute coercive power over its own subjects. 
The weakness, in the case of breach of a treaty, lay in the fact 
that the injured Power could not resort to a supreme authority 
standing between it and the violator, but must take upon itself 
the duty of obtaining redress of the injury sustained. This, 
however, is not so much an objection that International Law has 
no legislator as that there is no judge to enforce its precepts. 
There is no reason why law should not be made by consent, as 
happened in primitive societies, rather than that it must be 
imposed by a superior authority. This is true also of the 
customary side of International Law, for even in the private law 
of individual States custom is what is received by general 
consent, and custom is very definitely separated from law which 
is imposed by a legislative authority. Finally, the fact that no 
legislative machinery has been set up in the past for the enact- 
ment of International Law is no warrant for believing that, given 
the common consent of all civilised States, it is impossible to 
create such machinery in the future. 

It is, of course, inevitable that with the creation of a body 
or authority for the enactment of International Law in the future 
each consenting State must surrender a portion of its authority, 
as far as its external relationships are concerned. It does not 
thereby surrender any portion of its sovereign rights, nor is a 
super-State created, for the reasons which have been discussed 
previously, in connection with the League of Nations. All that 
will happen is that no State will be able to make a law or create 
a conception of law, which it imposes upon other States, and no 
State will be able to judge its own cause. The international law- 
making authority will exist for the sole purpose of making the 
law, just as in a confederation of States there may be a central 
body to make the general laws of the confederation, while leaving 
the sovereign rights of each of the confederate States unimpaired. 
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The fear that an international authority would have the right to 
concern itself with the internal affairs of States—a fear which 
appears to actuate most nations or individuals who are opposed 
to the creation of an international legislative body—is ground- 
less, or would be groundless, if it were made clear that there can 
be no interference in the internal affairs of States. This js 
inherent in the very nature of International Law. But the 
sovereign dignity or the sovereign power of a State does not 
require that it shall have entire freedom to commit acts of 
aggression upon, or disregard the rights of, other States; and, in 
so far as limitations are put upon the liberty of any or all States 
in this connection, they do not suffer any loss of sovereign rights. 

It must be admitted that unless there be a central authority, 
such as the League of Nations acting through its Council or 
Assembly, or a central tribunal, such as the Permanent Court, 
there will be no one capable of judging and deciding disputes 
between the nations. In some form or other, however, whenever 
occasion has arisen for the settlement of international questions, 
the matter has been decided by what amounts to judicial inter- 
vention, such as arbitration, unless the parties have either 
resorted to war or settled the matter by amicable arrangement 
between themselves. In the past, International Law has not 
been applied with regularity or uniformity, and in this sense it is 
true that it has no judge. But those who are striving for a 
perfect system of International Law look forward to the time 
when disputes will be regularly and invariably settled by recourse 
to either arbitration or a judicial tribunal. When that time 
arrives, International Law will have a judge, and this theoretical 
requisite to perfection will not be wanting. But the mere want 
of a judge in the past did not make its rules any the less binding, 
even if they were not enforceable by judicial means. To illus- 
trate once more from the primitive private law of nations, law 
existed long before tribunals were created for its enforcement. 
In the last resort, of course, every authority which enforced the 
law was judicial as well as administrative, because it had to 
decide whether there had been an infraction of the law before it 
proceeded to enforce it. The rule, however, which was to be 
enforced existed, and it was usually known. In the same way, 
rules of international conduct existed. It is true that, failing 
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agreement, they could only be enforced by resort to arms, and, 
if the nation complaining of infraction of a rule were unable to 
enforce obedience, the breach remained unpunished. But it 
remained a breach of law in the same way as a crime does in 
private law, even though the wrongdoer escapes through a mis- 
carriage of justice or through non-enforcement of the law. In 
private law, however, from very early times, there have existed 
tribunals to which injured parties might resort, and the creation 
of such a tribunal or tribunals in international affairs is one of 
the principal objects of those who would reform International 
Law. 

By far the most valid objection is the third one mentioned 
by Professor de Louter—that there exists no means of constraint. 
This is the same as the familiar criticism that International Law 
has no ‘‘sanction.’’ This objection, although he did not 
originate it, was given wide currency by John Austin, in his 
Lectures on Jurisprudence, and it has ever since been an impor- 
tant subject of controversy. 

According to Austin, a law, properly so called, is a command 
which obliges a person or persons. As distinguished from a 
particular or occasional command, it obliges generally to acts or 
forbearances of a class. Every positive law, or every law simply 
and strictly so called, is set by a sovereign person, or a sovereign - 
body of persons, to a member or members of the independent 
political society wherein that person or body is sovereign or 
supreme. In other words, it is set by a monarch, or sovereign 
number, to a person or persons in a state of subjection to its 
author. The evil which will probably be incurred in case a 
command be disobeyed or in case a duty be broken is called a 
sanction. An imperfect law is a law which wants a sanction, 
and which, therefore, is not binding. Now, in Austin’s view, the 
so-called law of nations consists of opinions or sentiments current 
amongst nations generally. These are not laws properly so called. 
Speaking precisely, the command given by one supreme Govern- 
ment to another is a rule of positive morality set by a deter- 
minate author. For, as no supreme Government is in a state of 
subjection to another, the Government commanding does not 
command in its character of political superior. Nor does the 
Government which gives the command act as the executor of a 
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command proceeding from the uncertain body—the collective 
family or aggregate of nations. That Government may, however, | 
act as the executor of a command proceeding from a definite 
number of sovereign States allied under a treaty. In that case 
there would be a command issuing from the allied States collec- 
tively, and enforced by the one Government as their minister. 
This would be still a rule of positive morality and not of positive 
law, because the Government or State which is to be coerced 
would not (on the hypothesis) be in a state of subjection either 
to the allied Governments collectively, or to the Government 
who for the occasion acted as their minister. It follows from 
the foregoing reasons that a so-called law set by general opinion 
(in which, as stated, Austin includes the law of nations) is not a 
law, is not armed with a sanction, and does not impose a duty, 
in the proper acceptation of the expressions—though it is closely 
analogous to a law, properly so called, in that the wish to secure 
obedience is felt, in case of a law, by the individual or body 
imposing the law, and, in case of a law set by general opinion, by 
the uncertain body whose opinion imposes it; in that, on non- 
compliance with a law properly so called, the disobedient party 
will probably suffer the evil or inconvenience imposed as a 
sanction, and, on non-compliance with the wish of an uncertain 
body of persons, he probably will suffer some evil or inconveni- 
ence from some party or another; in that, in either case, the 
parties who are respectively obliged to act or forbear or who are 
obnoxious to the displeasure of the uncertain body, are inclined 
to act or forbear either agreeably to the injunctions or prohibi- 
tions of the law, or agreeably to the sentiment or opinion which 
is styled analogically a law; and in that, in consequence of the 
law or the sentiment or opinion, the conduct of the parties 
obliged or obnoxious has a steadiness, constancy, or uniformity 
which, without its existence, it would probably want. Austin 
prefers to call that branch of jurisprudence which is generally 
known as the law of nations or International Law by the name 
‘* positive international morality.” 

One of the earliest critics of Austin’s theory was Professor 
Sheldon Amos, his successor in the chair of jurisprudence at 
University College, London. Amos correctly points out that 
International Law is of comparatively recent growth, and that 
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time and experience have been and will be required for it to 
assume all the characteristics of ordinary law. As he says, 
‘“‘the incessant intercourse between modern States and the 
growth of humane ideas in respect of warfare and of international 
competition, has slowly introduced, for the purpose of con- 
trolling the acts of national governments, an entirely novel code 
of practical regulations closely analogous to a system of positive 
law. Some eminent writers, indeed, have rather insisted on the 
analogy of this code to a body of mere moral prescriptions ; but 
this analogy is far less close and real than the other one, 
inasmuch as the moral duties of States towards each other reach 
infinitely further than can or ought to be attempted by the most 
beneficial international code. Furthermore, the way in which 
a code has in fact grown up, the form in which it is couched, 
and every other feature short of that of a political authority 
competent to enforce it, bear the closest possible resemblance to 
the phenomena of positive law. International ‘ persons,’ that is 
States, are a purely analogical development of the persons known 
to systems of national or so-called municipal law ”’ (e). 

Amos admits, however, that the sources of International 
Law are more vague and multifarious than those even of 
national law; and that the application of the sanction is uncer- 
tain, and proceeds from an authority which (up to his day) was 
in the highest degree indeterminate, and which at all times will 
be something less precise than a supreme political authority. 
** But,’? he proceeds, ‘‘ all these varying and more complex 
circumstances indicate nothing else than a growth in the 
materials of jurisprudence, proportionate in its suddenness or in 
its graduation to the nature of the facts attending the social 
development of civilised mankind. When once these circum- 
stances have been clearly and finally apprehended, they admit 
of being as exactly catalogued and classified, and as severely 
submitted to logical processes for practical use, as do all the 
simpler elements of systems of national law. Whatever superior 
difficulties remain in the former case are due, not to the nature 
of the rules established or to any special perplexities in the way 
of their application, but to the doubt clinging to all law in its 
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earlier stages, as to whether, in any given case, there is any rule 
at all. Among other expedients for the removal of this class of 
difficulties, the most hopeful ones are to be sought in a multipli- 
cation of international Courts, each employing a_ similar 
procedure, and each recognising the authority of all the rest; 
and in a comprehensive international code, deriving effective 
support from the joint and truly sympathetic efforts of all exist- 
ing States’ (f). It may be added that, since this passage was 
written, there has been a greater tendency in the direction of 
simplification and uniformity by the attempted creation of one 
universal international Court. 

Elsewhere Amos speaks of the necessity and reality both of 
international morality and of International Law. He adds: 
**It is a misfortune that some writers have confounded these 
two systems, just as some writers have attempted, though with 
still less plausibility, and, therefore, with less practical danger, 
to confound national systems of morality and of law by pointing 
out the quality of the sanction as the only or the main sign of 
distinction between the two. It is true that the field of Inter- 
national Law exhibits in its earliest phases the same indefinite- 
ness of outline in respect of the adjoining territory of morality as 
is presented at the same stage of national law. But the demarca- 
tion of the two regions gradually acquires an increasing dis- 
tinctness in International as in national law, till, in an advanced 
stage of either, all risk of further confusion is finally at an end 
as much in the one case as in the other. Technically speaking, 
no doubt, all the most characteristic constituents of a ‘law’ in 
the strictly national sense are obviously absent from Inter- 
national Law. There is no power bearing even a distinct 
analogy to the supreme political authority of a State. There is 
no executive and no judicial authority. There is only the 
feeblest and most irregular form of sanction. Nevertheless, the 
rules, such as they are, which constitute the body of Inter- 
national Law are imperative in their character, and purport to 
control acts, and not thoughts, sentiments or emotions. When 
these rules are appealed to in Courts of justice, of whatever sort, 
they are scrutinised and interpreted by principles of judicial 
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logic identical with those applied to the laws composing the most 
mature national legal systems. They are, in fact, inextricably 
blended with parts of those systems, insomuch that it is a 
common doctrine that the ‘ law of nations’ is part of the law of 
England, and, indeed, many special laws are enacted in every 
State for the sole purpose of supplementing and enforcing the 
duties imposed by International Law ”’ (g). 

After enumerating the possible consequences of a breach of 
International Law as immediately affecting the transgressor, 
Amos suggests that the most appropriate method of enforcing 
the law is that ‘*it should not be left to the individual State 
which is directly injured—and which may only too probably 
happen at the moment to be weak, unprepared, or disadvan- 
tageously situated—to punish the outrage. All the States that 
care for the maintenance of International Law should, severally 
or jointly, instantly denounce the act, and should take immediate 
measures for suspending public intercourse of every kind with 
the offending State in the event of reparation not being at once 
made and of the act, if recurrent, being desisted from ”’ (h). 

The length of the foregoing extracts from the work of 
Professor Sheldon Amos will be excused by the consideration 
that he has throughout treated the subject in an historical and 
practical manner, that he recognises that International Law is’ 
an advancing science, that he has with much accuracy foretold 
the probable trend of events, and that he has cleared away 
many of the cobwebs of sophistry in which the more meta- 
physical disquisitions on the subject have become entangled. 

Professor T. E. Holland, however, appears to agree with 
Austin in the main. He says: ‘* In International Law there is 
no arbiter at all, but both parties are equally judges in their 
own cause. The law where a political arbiter is present, be he, 
or be he not, identical also with one of the parties, is often called 
‘Municipal,’ to distinguish it from the so-called law which is 
described as * International,’ and which has no arbiter to which 
it can appeal other than the opinion of the civilised world. .. . 
Convenient therefore as is on many accounts the phrase ‘ Inter- 
national Law,’ to express those rules of conduct in accordance 
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with which, either in consequence of their express consent, or in 
pursuance of the usage of the civilised world, nations are 
expected to act, it is impossible to regard these rules as being in 
reality more than the moral code of nations” (i). This is in 
reality going further than Austin, who at least admits that the 
law of nations might be termed positive international morality, 
whereas a moral code is not necessarily positive. Elsewhere 
Professor Holland says that ‘‘ in proportion as it tends to become 
assimilated to true law by the aggregation of States into a large 
society, it ceases to be itself, and is transmuted into the public 
law of a federal government. The realisation of the ‘ civitas 
maxima’ of which theorists have dreamed would thus be not 
the triumph, but the extinction, of International Law’”’ (k). 
At the same time he admits that no one of the States of modern 
Christendom ‘‘ would venture at the present day expressly to 
repudiate the duty of conforming to the precepts of International 
Law in its dealings with the rest,’’ and that ‘‘ it is conceded that 
* International Law,’ so far as its doctrines have been generally 
received, is decisive of all questions which arise between one 
State and another.’’ This in reality begs the question, because 
if it is *‘ decisive,’’ it cannot be a mere collection of moral rules. 

More recent authorities strongly support the anti-Austinian 
view. Thus, Dr. Jayne Hill says : *‘ It is impossible, in view of 
the modern methods of law-making, any longer to accept the 
idea of law expressed in the classic definition of the distinguished 
English jurist, John Austin, who defines law as ‘ the commands 
issued by a sovereign authority to persons in general subjection 
to it’; which is a description of law in an order of things that 
has, for the most part, passed away. Under such a definition, 
there could, of course, be no place for International Law—a law 
created between sovereign States for their mutual governance, 
nor could there be a law of any kind, in the modern legislative 
sense, for any self-governing people. Where may we look for a 
‘ sovereign authority ’ that can issue ‘commands’ to sovereign 
States? Such an authority would be a super-State, a new entity, 
holding formerly sovereign States ‘in general subjection to it.’ 
And yet, sovereign States, which do not, and cannot, sub- 
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ordinate themselves, without self-extinction, to a super-national 
authority, do and must create law for the regulation of their 
own conduct toward one another—a law not imposed from 
above, but created by themselves, valid and binding between 
them ;—in strict and literal expression, a law inter national ”’ (1). 
Further on, Dr. Hill says that International Law “ illustrates 
the perfection of the law-making process.’’ There is a *‘ com- 
plete substitution of agreement for command ”’ (m). It is true 
that he does not deal directly with the question of ‘‘ sanction,”’ 
but that there must be a sanction is implicit in his conception 
of the matter. 

More directly, Dr. Phillipson says: ‘* International Law in 
general—of which treaties form but a part—possesses binding 
force, both in time of war and in time of peace. . . . The long- 
established usages and customs of International Law possess the 
force of law in the true significance of the term; the regulations 
and provisions laid down specifically by States in conference 
have juridical potency certainly as between the parties thereto, 
and probably also between others if such rules conform to the 
spirit of the previously existing International Law and reason- 
ably meet the exigencies of international relationships in general. 
Not all law is bound to satisfy the hard-and-fast requirements of 
the Austinian analysis. These clearly and sharply defined’ 
requirements are not even applicable to all branches of municipal 
and constitutional law; they are certainly much too narrow to 
cover the different circumstances incidental to international 
relationships. The mere form of sanction is immaterial. The 
criterion of immediate enforceability by a determinate sovereign 
is not absolutely essential to all binding rules ’”’ (n). 

We may summarise the position by saying that International 
Law is of slow and comparatively recent growth. There being 
no supreme authority to impose its rules, they have been 
formulated by mutual consent between two or more nations, and, 
even where they have taken the shape of customary law, their 
reception has been due to tacit consent. As the law has 
advanced, its observance has been gradually secured by penalties 
devised for its infringement, by the application of non-inter- 
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course (in itself a penalty) or similar measures, by the final 
arbitrament of war, or by the growth of public opinion. The 
tendency is towards the perfection of methods whereby the 
sanction or penalty attached to the infraction of recognised inter- 
national rules shall be made certain and regularly applicable. 
When this shall have been attained, International Law will, for 
all or most practical purposes, have the characteristics of 
ordinary law. The experience of war, especially in its most 
recent and terrible forms, has disposed men’s minds to the 
avoidance of warlike measures, except in cases where they are 
necessary to secure the observance of the law. The fairest and 
most civilised mode of enforcing the law is the institution of an 
international tribunal, resting upon and supported by the 
authority of the nations which have created it. The functions 
of such a tribunal are to ascertain what the law is, to determine 
whether in any given case there has been an infraction of the 
law, and to ordain the appropriate remedy or penalty for such 
an infraction. Such a tribunal is not a super-State, for it owes 
its power entirely to the constituent States; and neither it nor 
such a body as the League of Nations has any territorial rights, 
any right to interfere in the internal affairs of any State or 
territory, or any jurisdiction other than that expressly com- 
mitted to it by the constituent States. The tribunal and the 
League are bound to respect and uphold the territorial integrity 
of existing and recognised States, and one cannot conceive of 
States consenting, except for the direct purposes of the tribunal, 
the League, or a similar body, to surrender any of the rights 
possessed by them as independent States. The day when all 
States will consent to form one territorial and jurisdictional 
federation is still very far distant, if indeed it will ever arrive. 
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Having treated of the objections to International Law as a 
system, considered in and by itself, we proceed to deal briefly with 
certain obstacles to its progress in the future, regard being had 
to difficulties which have presented themselves in the past. 
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The first of these is the attitude of the nations and the 
peoples towards the subject, which may in many cases be 
described as indifferent, if not hostile. One often hears of the 
failure of International Law, which means not so much the 
inapplicability of the rules as the omission to apply them when 
the proper occasion arises. It is not, however, true that Inter- 
national Law has failed when invoked ; but rather that interested 
parties have neglected to invoke it. The cause of this is to be 
sought in the deep-seated and all-pervading primitive instinct 
of mankind to seek immediate redress of their grievances by 
resort to force. The same phenomenon manifested itself in the 
early history of national law, and there is no reason, human 
nature being at work in both cases, why a like manifestation 
should not have taken place in the department of International 
Law. In the sphere of national law, it was only by degrees that 
men became habituated to orderliness, to subjection to rules 
imposed by a superior authority, and to the substitution for 
private vengeance of the regular and impartial administration of 
justice by the State. A similar process will have to take place 
before it is generally recognised that International Law offers 
an efficient and a peaceable substitute for the individual self- 
assertion of States, each vindicating its rights at its uncontrolled 
discretion, regardless of the common weal. In the case of Inter- 
national Law there is an additional factor of formidable dimen- 
sions in the existence of a strong national and patriotic spirit ; 
and it will only be by gradual stages that men will come to 
recognise that the highest form of patriotism consists not only 
in securing the national position and vindicating the national 
pride, but also in obtaining for the State the respect and esteem 
of all peoples by reason of its devotion to the cause of justice, 
irrespective of individual advantage. 

To this end the creation of a healthy public opinion is neces- 
sary. In the past national opinion has tended mainly in the 
opposite direction. War has been glorified, while ‘‘ pacifism ”’ 
has been derided as something womanish or cowardly. Even 
worse has been the case amongst those peoples where no real 
public opinion of any kind has existed. Accustomed to be 
governed autocratically, having no voice in the policy of their 
country, and no check upon the actions of their irresponsible 
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rulers, they have followed blindly and submissively the dictates 
of their governors, even when their instincts and their reason 
have shown them that nothing but misery or ruin is to be gained 
by war. Such a condition of affairs is, of course, often due to 
the internal constitution and system of government of a State, 
which other States have no right to attempt to alter. Improve- 
ment in this respect can only come from within, and may be 
effected either directly by a complete change in the constitution, 
whereby the mass of the people is given a control over policy 
through a liberal system of representation and election, or 
indirectly by a profound change in public opinion, of such 
magnitude as will effectively influence the governing classes. 
Such changes often occur rapidly. Thus, the convulsions which 
took place in Europe after the Great War have resulted in many 
important and revolutionary constitutional changes, and few 
States have remained unaffected by them. If these changes 
become permanent, it may be hoped that once the nations have 
been able to extricate themselves from economic and other 
domestic difficulties they will devote earnest attention to their 
external relations, at the base of which lie the steps towards 
securing general international peace. Just as autocratic methods 
have been proved a failure in internal affairs, so in matters 
international there must be no room for the ambitions of 
individuals or of States. It cannot, however, be expected that 
there will be stable equilibrium in international affairs until 
individual states themselves have attained stability, which means 
orderly government, with due recognition of the rights of all 
citizens. 

The absence of public opinion had a profound effect, or, 
rather, want of effect, upon the policy of the ruling classes in 
Germany which led to the outbreak of the Great War. To this 
Signor Nitti has drawn attention in these words: ‘* What is 
decidedly lacking in Germany, while it abounds in France, is a 
political class. Now a political class, consisting of men of 
ability and culture, cannot but be the result of a democratic 
education in all modern States, especially in those which have 
achieved a high standard of civilisation and development. It 
seems almost incredible that Germany, despite all her culture, 
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should have tolerated the political dictatorship of the Kaiser and 
of his accomplices ”’ (0). 

Another obstacle is the prevailing practice of States in the 
management of their foreign relations. Foreign affairs, by 
usage of long standing, are committed to the care of select bodies 
of men, who conduct their negotiations and their correspondence, 
and make vital decisions, without the consultation or approval 
of the Legislatures, the people, and sometimes even the Govern- 
ments to which they are nominally responsible. Even if public 
opinion existed, it would have very little effect on many of the 
** Foreign Offices.’? Perhaps the only favourable exception exists 
in the case of the United States, where there is a Foreign 
Relations Committee of Congress, whose proceedings are often 
made public, and which sometimes exercises a direct influence 
on the policy of the President and the Secretary of State— 
though even there complaints are frequently heard that the 
activities of the Committee are embarrassing. 

This practice of conducting departments of foreign affairs as 
if they were ‘‘ cold storage chambers ”’ is due to the ancient 
habit of ‘‘ secret diplomacy.’’ Although complaints against it 
have been forcible and frequent, it is not so easy to suggest a 
remedy. In every Government it is necessary to preserve 
secrecy in most departments, whether inland or foreign, and ° 
unwise publicity, by inflaming popular passion or enabling 
irresponsible persons to do mischief, may do more harm than 
good. On the other hand, it is certain that in many cases, if the 
electors were aware of what was being written or done in their 
name, an entirely different orientation would be given to the 
so-called foreign policy of their Government. Pa 

The truth is that one Government cannot afford to conduct 
its foreign affairs in the full blaze of publicity, while another 
works in secret, and sometimes with the added elements of 
intrigue and chicanery. The League of Nations, at best, can 
only be a partial check on secret diplomacy, for matters will, 
in the ordinary course of events, only be submitted to it when 
they have reached the stage of a dispute, or when the subject is 
so public in its nature that it is entirely outside the sphere of a 
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department of foreign affairs. It is in the highest degree unlikely 
that States will ever agree to discuss foreign questions in the 
open; and it must be confessed that such a practice would be 
unbusinesslike and ineffective. States are the individual persons 
of International Law, and they, no more than _ private 
individuals, can afford to discuss their business in public. It 
does not, however, follow that their mutual relations need be 
hostile on that account. At the same time, while secret 
diplomacy lasts, as it probably will last, elements of suspicion 
and misunderstanding, which militate against solidarity and 
uniformity in international relations, are bound to manifest 
themselves. 

Paradoxically, undue publicity is another disturbing element 
of great weight. Much harm may be done by the unwise utter- 
ances of an irresponsible Press or a popularity-seeking politician. 
Here, again, it seems impossible to devise a remedy; although 
the time may come when States will agree that responsible utter- 
ances on foreign questions of the moment shall only be made by 
designated representatives, and may agree to pass laws render- 
ing punishable publications or utterances which tend to inflame 
international feeling. At the same time, it must not be forgotten 
that, in the interests of good government, foreign policy, like 
any other department of public affairs, must be subjected to the 
influence of sound and open criticism. 


EV, 


THE PRACTICAL ADVANCEMENT OF INTERNATIONAL 
LAW. 


It will be seen, from an examination of the history of Inter- 
national Law, that it has owed its rise to the rank of a system 
of conduct, influencing the life of nations, mainly to fortuitous 
circumstances, such as wars and disputes, and the treaties, con- 
ventions, or other arrangements made for their settlement. This 
has led to the improvement of some branches of the subject, 
while others have met with comparative neglect. What is 
needed is that the whole matter should be taken in hand, not 
merely by professed students, publicists, or diplomatists, but as 
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an essential branch of government, so that not only may the 
subject be systematised and made uniform, but that all Govern- 
ments should lend it their authority, should agree upon a 
common course of action, and should make it effective by 
clothing it with the appropriate ‘‘ sanctions ’’ for breach or 
failure to carry out its provisions. 

Hitherto, the advances in International Law have been due, 
in the main, to the unofficial and voluntary work of juristic 
societies, such as the Institute of International Law, the Inter- 
national Law Association, the American Association of Inter- 
national Law, and the Grotius Society. Some of them, however, 
number among their members not only lawyers, but also persons 
who have a special interest in the advancement of international 
jurisprudence, such as representatives of chambers of commerce, 
shipowners, and insurance brokers. Since the creation of the 
League of Nations, also, League of Nations Societies have been 
formed in various countries to encourage the discussion of 
matters falling within the scope of the activities of the League. 

Valuable, however, though the work of the various juristic 
societies has been, and great as their contributions have been 
to the science of International Law, the result of their labours 
has been confined to a comparatively limited circle, and the 
influence, though considerable, which they have been able to 
exercise on the various Governments has been, in the main, of 
an indirect nature. It is true that no Government, concerned 
in the making of treaties or resorting to arbitration, has ever 
been able to proceed without availing itself of the services of 
trained international jurists. But these have always been 
selected ad hoc; and there has generally been a tendency to 
rely upon the services of the officials of foreign offices and 
chancelleries, who, however well-intentioned, have often, owing 
to their having been involved in the political considerations 
attendant upon the various subjects of debate, come to a dis- 
cussion of the matter with preconceived opinions or with par- 
ticular interests in view. At best, the views and opinions of 
juristic members of these societies and associations are not 
official, but merely amount to counsels of perfection. They are 
not to be disregarded on that account, for it is inevitable, when 
International Law becomes a recognised subject of administra- 
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tion, that it will be upon the opinion of these very jurists, who 
are the most distinguished authorities on the subject, that the 
respective Governments will have to rely. Thus far, however, it 
is only with great difficulty that Governments have been 
prevailed upon to adopt even the unanimous opinion of inter- 
national lawyers. Their recommendations have usually been 
pigeon-holed, instead of forming, as they should, the subject of 
direct and regular official concern. What is needed is that there 
should be a permanent and officially recognised body of jurists, 
charged with the duty of codifying or defining International 
Law, and of making recommendations as to necessary or 
desirable changes; that the personnel of this body should be 
selected, not so much by reason of their being representatives 
of various countries, as of their acknowledged eminence as 
authorities; that their recommendations should be made 
effective by treaty and by legislation in the respective countries 
—in short, that they shall receive the full authority of law. The 
International Law Association has already, at its Conference in 
1922, taken in hand the voluntary task of framing from the 
existing materials and with due regard to current and future 
considerations and necessities a general code of International 
Law. This work should receive official recognition and adoption 
by the nations; and it should no longer be necessary to resort 
to private influences in order to secure results which are the 
concern of the whole world. 

Meanwhile, one cannot insist too strongly upon the valuable 
work which these institutes and societies are doing in bringing 
the knowledge and experience of their members to bear upon 
the important problems of International Law. They have done 
much towards codifying and examining various branches of the 
subject; and they have been compelled to work in the face of 
official coldness and indifference, and often of great discourage- 
ments, one of, the greatest being the Great War itself, when, as 
we have seen, so many cherished and even sacred principles were 
set at naught. 

It will, however, be difficult for even the most friendly 
disposed Governments to take in hand the regeneration of Inter- 
national Law unless they have behind them the support of 
public opinion, so that it may be made an active and living 
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force. This public opinion or sentiment, if it is not in existence, 
must be created. In order to do this, a vigorous and effective 
propaganda must be set on foot, which must not be left to 
voluntary or sporadic effort, but should be a matter to be 
officially undertaken by the various Governments. During the 
Great War various Governments deemed it worth their while to 
institute an extensive and often expensive propaganda setting 
forth their war aims, a propaganda which was addressed not only 
to their own subjects, but to those in enemy countries as well. 
Only an infinitesimal proportion of the expenditure which is now 
incurred in connection with national armaments and war 
measures would be necessary in order to bring home to the 
citizens of every country the advantages of a uniform system of 
International Law, having as its object the attainment of general 
peace. The practical result would be the security of commercial 
intercourse between nations, the avoidance or the reduction to a 
minimum of international disputes, and the fostering in general 
of the arts of peace. Many proposals which have been made in 
connection with ‘* pacifism ’? savour of the chimerical and the 
unreal; but this appears to be within the limits of practical 
attainment. 

Disarmament is, after all, only a particular solution, however 
practical in its results. In the same way, international tribunals 
and Courts of arbitration are only the machinery for the admin- 
istration of International Law. What is needed, over and 
beyond these, is the popularisation of International Law in 
itself, an elementary knowledge of its principles, and a general 
realisation of its advantages and the benefits which it has to some 
extent conferred and ought universally to confer in promoting 
material prosperity throughout the world, which will bring in 
its train other advantages of a less tangible kind. The diffusion 
of a general knowledge and constant application of the prin- 
ciples of International Law will also mean mutual tolerance and 
the comprehension of other points of view. On the other hand, 
failure on the part of the various Governments to undertake a 
concerted movement of the kind (which, as has been indicated, 
is not divorced from practicality and need not be costly) would 
mean a continuance of the existing unsatisfactory state of affairs, 
and, as mankind, notwithstanding all its bitter experiences, 
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becomes more and more accustomed to see the rules of public 
international intercourse set at naught, so those rules will tend 
more and more to fall into desuetude and to fail in authority and 
observance. It must be admitted that human nature, as we 
know it, has generally tended to the exaltation of might above 
right. But as mankind has advanced, though slowly and pain- 
fully, in knowledge, in toleration, and in the increasing 
application of humane principles, so ought International Law to 
advance. It stands over and above particular interests and 
conceptions of right. Without it, we repeat, there will probably 
be a reversion to anarchy and barbarism. In the words of 
Viscount Bryce: ‘‘ International Law is the only thing which 
stands between us and primitive savagery.” 


Ns 


PARTICULAR PROPOSALS AND REMEDIES. 


Although, as we have seen, a complete codification or 
recasting of the body of International Law is in contemplation, 
and may possibly be undertaken within a comparatively short 
period, there are certain changes which appear to be necessary 
in the immediate future if prosperity is to be promoted and 
international ill-feeling is to be abated. Some of these changes 
will be more or less temporary in their nature, although their 
effects will be lasting, and are almost certain to have a profound 
effect upon mutual relations; while the others concern the 
general rules of International Law, and ought to be of equal 
permanence. 

The temporary changes are those which relate to the arrange- 
ments and alterations brought about by the Treaty of Versailles. 
That Treaty, both as a whole and in detail, has met with much 
criticism, and there are very few auarters indeed in which it has 
met with complete approval. Four or five years of its working 
have indicated the defects which exist, or which may arise in 
the future; and there have been the most extraordinary diver- 
gencies of opinion as to its effect and application. A few have 
found in the Treaty all that there should be; others have com- 
plained that it has not gone far enough, or is not sufficiently 
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drastic; while the great bulk of opinion appears to be that it 
goes too far, and in its desire to obtain complete reparations 
or rearrangements, with a view to securing the impotence of the 
vanquished, defeats its own ends, and has become unworkable. 
Of the last-named school of thought Signor Nitti is one of 
the ablest exponents; and as he has made certain practical 
suggestions, it seems desirable briefly to examine them. In the 
first place, he proposes admitting at once all ex-enemy States 
into the League of Nations. This is already an accomplished 
fact with regard to all of them, save Germany. It is, however, 
unlikely that France will consent to admit Germany until some 
satisfactory accommodation has been arrived at with regard to 
reparations. As to the desirability of such a general member- 
ship of the League, Signor Nitti says: ‘‘ The day on which all 
the peoples are represented in the League, the United States, 
without approving the Treaties of Versailles, St. Germain or 
Trianon, etc., will feel the need of abandoning their isolation, 
which is harmful for them and places them in a position of 
inferiority. And the day when all the peoples of the world are 
represented, and accept reciprocal pledges of international 
solidarity, a great step will have been taken.’’? It may be added 
that the United States has already modified its attitude of com- 
plete aloofness by sending representatives to the Assembly of 
the League held in 1923, to watch the proceedings, although they 
acted only in an advisory capacity, and were not accredited or 
empowered to have any voice in the decisions of the Assembly. 
Next, says Signor Nitti, the suppression of the Reparations 
Commission becomes a fundamental necessity. Its powers must 
be transferred to the League of Nations in such a manner as to 
provide guarantees for the victors, but guarantees also for the 
conquered. ‘The Commission “‘is an absurd union of the con- 
querors (no longer allies, but reunited solely in a kind of 
bankruptcy procedure), who interpret the Treaty in their own 
fashion, and can even modify the laws and regulations in the 
conquered countries.”” The Reparations Commission, as we 
have seen, has since proceeded, on the ground of non-compliance 
by Germany with the reparations clauses of the Treaty, to 
declare that Germany is in wilful default, and French and Belgian 
forces have occupied what is compendiously described as the 
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Ruhr region. The consequences of this have been such as 
greatly to affect current international politics, with which this 
work is not concerned ; they have also had profound effects upon 
internal polities in Germany. While, on all hands, the desira- 
bility of a lasting settlement is admitted, no mutual accommoda- 
tion has yet been reached. All that can be said is that the Ruhr 
problem is an important factor, whether for future peace or 
discord, in the world’s politics; and that, if a settlement be not 
arrived at, there is small prospect of European tranquillity for 
a long time to come. 

Then, Signor Nitti says that the war treaties must be revised 
by the League of Nations; and that Arts. 5 and 10 of the 
Covenant must be modified. The objection to this, however, is 
one of procedure. The treaties were not made by the League, 
which is itself a creation of the treaties. Even modifications in 
the Covenant, as its clauses provided, must be agreed upon by 
the contracting States. The objection to Art. 5 is that all 
decisions of the Assembly or the Council are now required to be 
unanimous—in other words, that it is possible for a single 
dissentient member tc prevent a proposal from being carried into 
effect. There is considerable force in the objection to Art. 5 as 
it stands; but the answer is that when once the Covenant shall 
have become fully effective as a world authority, no longer 
needing to make its way painfully in the teeth of opposition, 
and when all nations will cheerfully submit to its provisions, 
the necessity for such a regulation will disappear. Art. 10 is 
that which guarantees the territorial integrity and existing 
political independence of all Members of the League. Objections 
to this Article have been raised in many quarters. It is said 
that it imposes upon Members of the League a burden which was 
not originally contemplated; that certain territorial adjust- 
ments have been made which are only temporary in their nature ; 
and that others are contrary to convenience or even to justice. 
On the other hand, it is in the highest degree necessary that 
stability should be maintained, and any settlement which ensures 
permanence is better than none at all. A mutual guarantee is 
necessary in the interests of weaker States; and as recent move- 
ments have indicated, apart from past history, the territorial 
integrity of the Balkan States is especially vulnerable. Further- 
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more, the alteration of this Article would mean such uncertainty 
and insecurity that the future of the League itself would be 
menaced greatly thereby. 

Signor Nitti’s following proposals are mainly concerned with 
the indemnity payable by Germany, and they really do not 
affect International Law, though they are of great importance 
for the economic future. He says that inter-Allied debts, 
Germany’s indemnity, and that of the other defeated countries, 
must be regulated. The Allies are to renounce their State 
credits towards countries that were Allies and Associates during 
the war, this being equivalent to the annulment of inter-Allied 
debts. The German indemnity is to be reduced; and Germany 
is to be credited with whatever she has given in immediate 
marketable wealth. Since Signor Nitti wrote, a reduction has 
taken place in the German indemnity; although it is contended 
by France that no further reduction can take place while she still 
has her war debts to pay. On the other hand, it is clear that 
there can be no mutual cancellation of Allied debts without the 
participation of the United States, which was an Ally in the war, 
and without the concurrence of whose President the Treaty would 
not have been signed, even though the United States is nominally 
no party to the Treaty. 

His last proposal is that new connections with Russia must - 
be formed. In other words, Russia is to be fully admitted, or, 
rather, re-admitted, as a member of the family of nations. This 
depends partly on the internal constitution of that country, and 
on her good will towards other States, that is, on her willingness 
to exchange guarantees for the due observance of the conditions 
on which the various States have agreed for the future to regulate 
their mutual relations. With the internal government of Russia 
other States have no concern. Her admission either to the 
League or to a position in other respects of full international 
equality and intercourse will, apparently, depend not merely on 
her own expressions of her good intentions, but on the reception 
given to those expressions by the other States. 

To anyone who considers the position of the world at large, 
however, it must be clear that no lasting or stable settlement can 
be reached without the participation of so important a Power 
as the United States of America. While her desire not to: be 
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involved in European complications is perfectly intelligible, and 
may be completely right, the problem is one which is not con- 
fined to Europe, but affects the entire world, civilised and 
uncivilised. When the United States freely co-operates in the 
task of bringing about a world-settlement, and completely 
assumes her position as a world-Power, the way will have been 
opened to durable peace. 

In connection with the territorial arrangements of Germany, 
under the Treaty of Versailles, proposals of contrary tendencies 
have been made. A powerful school in France, headed by 
M. Clemenceau, M. André Tardieu, and Marshal Foch, advo- 
cated the permanent annexation to France of all German 
territory on the left bank of the Rhine. This was not acceded 
to by the other Allies. There are, nevertheless, many who say, 
after the experience of the years succeeding the Treaty, that it 
would have been better had this annexation been made, while 
Germany was left in undisturbed possession of the territory on 
the right bank. The only comment to be made is that, in the 
abstract, such territorial adjustments should take place in 
accordance with strict justice; that justice would hardly require 
so extensive an annexation, in view of those which have already 
taken place and of the indemnity which, be it greater or less, 
Germany will have to pay; and that in any event there have 
already been infractions of the Treaty of such magnitude that no 
more will be tolerated, if the Treaty is to stand. 

On the other hand, there are some who think that an injustice 
has been committed in the entire deprivation of her colonies 
which Germany has undergone. From the point of view of 
abstract justice, it must be admitted that the penalty incurred 
by her in the complete loss of her oversea possessions was very 
great. There are many, however, who think that this was, to a 
large extent, a blow rather to German prestige than in a 
material sense; and that these colonies had proved a burden 
rather than an advantage, except in the case of South-West 
Africa, which had in some measure begun to repay the 
expenditure upon it as a consequence of the discovery of 
diamonds there in 1908. This, however, is no answer to the 
consideration of abstract justice. Of more weight is the conten- 
tion that these German possessions were not true colonies. It 
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is a remarkable circumstance that, as a rule, the Germans make 

better colonists in other countries than their own. The move- 
ment for colonisation in Germany was not spontaneous, but was 
rather artificially fostered by the Imperial Government. It 
began with the protection accorded by Prince Bismarck to the 
concessions which Herr Luderitz had obtained in Namaqualand in 
1884, and ended with the recognition accorded by Great Britain 

in 1890 to the German Protectorates in South-West Africa, East 

Africa, Togoland, the Cameroons, and New Guinea. These 

Protectorates appear to have been undertaken rather as acces- 

sories to German ideas of imperial expansion than as colonies in 

the strict sense of the term; and, as the framers of the Treaty 

desired, for reasons which seemed good to them, to curtail 

German aims of expansion, they deemed it necessary, in pursu- 

ance of this policy, to deprive Germany of her colonies. In any 

event, although it is always impossible to forecast the future, 

especially in political affairs, the restoration of these colonies 

may, for the time being at any rate, be regarded as outside the 

range of ‘‘ practical politics.”? The question is complicated by 
reason of the fact that these colonies have been placed under the 

mandatory system. The Covenant does not state in so many 

words that this system is to be permanent, but the language of 

Art. 22 would appear to indicate that permanence is: intended. ° 
There is an absolute statement that the colonies and territories 

in question ‘‘ have ceased to be under the sovereignty of the 
States which formerly governed them.’? There are different 

classes of mandate, but with regard to South-West Africa and 

certain of the South Pacific Islands it is laid down that they 

““can be best administered under the laws of the Mandatory 

as integral portions of its territory.”? The annual reports of the 

Mandatories, also, are to be received and examined by a 

permanent Commission. It is possible that in the future ques- 
tions of interpretation of Art. 22 will arise, which can only be 

decided juridically by the Permanent Court of International 

Justice. 

We now proceed to the consideration of certain suggested 
alterations in the general rules of International Law. These 
chiefly affect broader principles. It is impossible to enter into a 
detailed examination of particular matters, and it is sufficient 
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to refer to the historical account of the growth of the subject 
(see Part I., Chapter II.), where various improvements may 
suggest themselves. In any event, a general code of Inter- 
national Law, such as it is contemplated will be adopted in the 
near future, will contain many modifications of greater or lesser 
importance, if it is to meet with acceptance by all the States. 
The probability is that it will, like most codes, be a re-statement 
of existing law and practice, with alterations adapted to changed 
conditions of imtercourse and warfare. In many _ respects, 
though the basie principles remain unaffected, there must be 
adaptation to new circumstances. Thus, Sir John Macdonell 
wrote, in his preface to Phillipson’s International Law and the 
Great War : ** There have been breaches of the old rules ascrib- 
able to altered conditions of warfare; to changes on land and at 
sea; to new methods of attack and defence; to the use of new 
weapons and munitions; to the altered relations of combatants to 
non-combatants and of belligerents to neutrals; to changes in 
trade; to the introduction of steam and the increased size of 
vessels; and to greatly heightened facilities for the conveyance 
by railways of goods from one country to another. With mines 
and torpedoes as weapons, with an increasing number of articles 
used both in war and in industry, with the readiness with which 
goods really intended for the armies or navies of belligerents can 
be conveyed to their destination by way of neutral ports, rules 
as to many points, notably contraband and continuous voyage, 
must change.’? To this catalogue we may add the modifications 
likely to arise out of the use of aircraft, both in warfare and 
for mercantile purposes. 

The main branches of the subject in which there is great 
room for controversy, and probably for improvement, are those 
which concern the treatment of war crimes and the relations 
between belligerents and neutrals. It is clear that these matters 
must be dealt with in an impartial and even judicial spirit, and 
free from the acrid atmosphere of controversy, hostility and 
animosity which affects belligerents, and even neutrals, in time 
of war. 

As far as war crimes are concerned, precision in two matters 
is essential. In the first place there must be a plain definition 
of the acts which amount to war crimes, from which, by a pro- 
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cess of deduction or exclusion, one may arrive at an under- 
standing of such acts as are permissible or not punishable. It 
must not be left to the discretion of any one State to define these 
offences, nor must any State be free to impose arbitrary penalties 
—for so much depends upon special interests, and upon parti- 
cular circumstances of provocation or rancour, that it would be 
unsafe to leave the definition to the individual judgment. Apart 
from this, the custom, or rather practice, which has prevailed 
in the past, of allowing any belligerent to formulate its own 
ideas of what is, and what is not, allowable, has led not merely 
to uncertainty, but to an added degree of hostility, arising out 
of the criticism of a policy which has not met with general 
acceptance, which might otherwise have been avoided. In the 
next place, it must be clear who are to be held liable for war 
crimes—members of governments, commanders, or private 
soldiers. How divergent are the views which may arise, even 
in the same country, may be illustrated by two extracts from 
the official English Manual of Military Law and Professor 
Holland’s Laws of War on Land. The Manual, after enumerating 
certain war crimes, lays down that ‘*‘ members of the armed 
forces who commit such violations of the recognised rules of 
warfare as are ordered by their Government or by their Com- 
mander are not war criminals and cannot therefore be punished — 
by the enemy ” (p). But what, one may ask, is there to compel 
the enemy to respect this convention ?—for, even if it exists, it 
is nothing more than a convention. On the other hand, Pro- 
fessor Holland says: ‘* When a whole corps systematically dis- 
regards the laws of war—e.g., by refusal of quarter—any 
individuals belonging to it, who are taken prisoners, may be 
treated as implicated in the offence. Such offenders are liable to 
such punishment as may be prescribed by the military code of 
the belligerent into whose hands they may fall, or, in default 
of such a code, then to such punishment as may be ordered in 
accordance with the laws and usages of war by a military 
court’? (q). If this view were adopted, a soldier would be liable 
to the penalty of death, at the hands of his own government, if 
he disobeyed the orders of his superior officer; and he would 
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incur the same penalty, at the hands of the enemy, if he obeyed 
such orders. Furthermore, as the possibility of the non- 
existence of a military code is admitted, he would, even if he 
were free to exercise his discretion as to obedience or otherwise, 
not know whether the act he was about to commit were lawful 
or unlawful. In other words, it would be uncertain, until he 
received punishment, perhaps the death penalty, whether he had 
been guilty of a crime or not. So far as the internal law of 
England is concerned, it has been laid down by the highest 
tribunals that a soldier who reasonably acts in accordance with 
the orders of his superior officer is immune from liability. This 
principle appears to be founded on reason, and there does not 
seem to be anything to prevent its adoption in International 
Law. Then there is the question of a commander’s liability. 
He generally has a discretion and freedom to choose between two 
courses of action. But he, again, may be acting in direct 
obedience to the orders of his government, which, of course, 
are supreme as far as he is concerned. Lastly, there is the 
vexed question of the lability of the civilian members of a 
government—monarchs, ministers, and departmental officers— 
for war crimes which they cause to be committed by the armies 
in the field. Now, it is easy to say, on the one hand, that only 
superiors are liable, or, on the other, that the best remedy is to 
punish individual offenders. But difficult situations may arise, 
in which the act complained of is a direct result of State policy, 
approved of by a whole nation. It may be that in such a case 
the most effective mode of punishment is reprisal against 
individual offenders. The whole question bristles with 
difficulties, which can only be resolved by general and binding 
agreement. What seems essential is that war crimes should be 
defined, and penalties laid-down for their infringement. As far 
back as 1874, the representatives of France proposed, at the 
International Conference on the Laws of War held at Brussels, 
that the Powers should agree to a list of penalties for offences 
against the laws of war, to be put into force by each Power as 
part of its military law. Unfortunately, even with or perhaps 
because of the experience of the Franco-German War of 1870, 
this suggestion was not adopted. Perhaps now, with the added 
experience of fifty years, during which much suffering and 
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injustice have resulted from the non-existence of definite rules, 
such a proposal may be carried into effect. 

Associated with the question of war crimes is that of’ retalia- 
tion by way of reprisals. The objection to this mode of treating 
offences against International Law is that it is uncertain in its 
application, that it has to be adjusted to the necessities of the 
moment, and therefore is incapable of being tested by reference 
to definite rules. It lacks that element of precision which is 
necessary to the determination of the nature and the punishment 
of criminal acts, whether in international or in private juris- 
prudence. Nevertheless, as it has been in vogue for a long 
period, attempts have been made to justify the system, and to 
find in it elements resting on a basis of right. Thus, we find in 
the Instructions for United States Armies in the Field the 
following statement: ‘* Retaliation must never be resorted to 
as a measure of mere revenge, but only as a means of protective 
retribution, and, moreover, cautiously and unavoidably; that is 
to say, retaliation must only be resorted to after careful inquiry 
into the real occurrence and the character of the misdeeds that 
may demand retribution.’’ This statement in itself shows how 
uncertain and elusive is the nature of retaliation, and how diffi- 
cult it is to apply it with justice. How, for instance, is it 
possible in the heat of combat to make careful inquiry into the 
real occurrence? And, again, how long after the occurrence of 
the event is the retaliation to be applied? Professor Westlake 
says that the true basis of the right of reprisal in war is “‘ not the 
impairment of any obligation but the redressing, by punish- 
ment or the exaction of damages, of a violated obligation ”’ (r). 
This is a juristic statement of the basis of reprisal, but it does 
not define its limits, nor the circumstances to which it is 
applicable. : 

In recent times the nature of war, involving all the elements, 
human and material, in a State, has altered so much that it is 
almost impossible to say what are reprisals and what are ordinary 
operations of war. Thus, one class of reprisals which has been 
justified is the use of poison gas to meet poison gases used by 
the enemy. In fact, though originally poison gas may have 
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been used by way of reprisal against those who first adopted it, 
this use was in no way to be distinguished from the constant use 
of it by way of imitation, when those who were attacked had 
once realised the introduction of a new and formidable weapon, 
and in somewhat belated fashion had added it to their own stock 
of war material. In other words, poison gas was adopted by 
the attacked as well as the attackers, in the same way as they 
strove to overcome the use of long-range guns by the enemy 
with the use of guns with still longer range. The mere newness 
and formidableness of a war invention does not necessarily call 
for reprisal, which is to be distinguished from measures of self- 
defence. Reprisal is justifiable only when the enemy has 
violated the recognised canons of warfare, and by his conduct 
shows that he intends to disregard them, and perhaps to con- 
tinue to disregard them. For this reason the law of reprisal 
has justified the refusal of quarter to a treacherous foe, such as 
one who shams death and then shoots, or where he makes 
a treacherous request for quarter, and then fires on his captor 
when his back is turned. 

If, then, reprisals are unsatisfactory, we may ask, with 
Professor Bellot, what alternative to them is to be found? He 
replies that the only satisfactory way is to observe the rules of 
law. ‘*It can only be found in the enforced observance of : 
(1) those laws of war on land contained in Conventions II. and 
IV. of the Hague Peace Conferences, 1899 and 1907, together 
with such Instructions as have in accordance therewith been 
issued by the contracting Powers to their respective armed 
forces; (2) the Geneva Conventions 1864-1906; (8) the Declara- 
tion of St. Petersburg 1868; (4) the Declaration of Paris 1856; 
(5) the Conventions of the Hague Peace Conferences 1899 and 
1907 relating to the use of asphyxiating gases and expanding 
bullets and to maritime warfare, and generally ; (6) the principles 
of the law of nations as they result from the usages established 
between civilised nations from the laws of humanity and the 
requirements of the public conscience ”’ (s). While there will be 
complete agreement with the view of Professor Bellot that the 
interests of the nations in war will best be secured by enforcing 
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the complete observance of International Law, we must not 
lose sight of the necessity for clear and accurate definition— 
which, indeed, is to be found in many of the Conventions to 
which he refers, and must form part of any future code. 
Experience, however, has unfortunately shown that little can be 
hoped for from ‘the requirements of the public conscience,” 
which manifests a most accommodating elasticity in time of war. 
There must be definite rules, and as little as possible must be 
left to the individual judgment of what is necessary or right. 
With regard to the rights of neutrals, one of the most criticised 
innovations in recent times has been the arbitrary establishment 
by belligerents of War Zones on the high seas. This has been 
regarded as an unwarrantable extension of jurisdiction, con- 
flicting, as it does, with the ‘‘ freedom of the seas,’’ which is 
now favoured by the bulk of responsible opinion. The general 
view is that, even in time of war, the rights of maritime nations 
only prevail over territorial waters, and that they cannot 
lawfully be extended. As we have seen, during the war of 
1914—1918 it was the main naval objective of Germany to 
render England powerless by the institution of a submarine 
blockade, aided by the use of mines, and England, in self- 
defence, was compelled to retaliate by instituting a war zone 
in the North Sea. Meanwhile, neutrals were powerless to pre-— 
vent this, and were compelled either to respect the war areas 
or to submit to the destruction of their innocent ships. In this 
respect, therefore, the belligerents, whether in pursuit of war 
objectives or in self-defence, made their own law. Such a 
position was in entire conflict with the theory of international 
relations and of international rights. Even the right of self- 
defence, one conceives, is not paramount to the rights of neutrals. 
The danger is that neutrals may be tempted to act in breach of 
their duty of neutrality, while in any event a procedure of this 
kind must injure, perhaps vitally, those who are in no way 
parties to the conflict. There is no real difficulty in the solution 
of the matter. Rules must be laid down declaring that war 
zones are illegal, and that not merely will belligerents act at 
their own risk in laying down war zones, but if they do so they 
will offend against the general law, and be penalised by the 
other Powers which were parties to the making of such rules. 
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As a corollary to this, the question of jurisdiction over 
territorial waters must be settled. There is a consensus of 
opinion that the ancient rule of a three mile limit is impractic- 
able nowadays, depending, as it did, on the extreme range of 
cannon-shot in olden times. It has been suggested that the limit 
of maritime jurisdiction should be taken in all cases at right 
angles to the line of coast, but (and this is important) with 
adaptation to local conditions and necessities. In the case of 
ports, harbours, seaboard towns, and estuaries, the distance 
should be extended. According to the project of an inter- 
national convention put forward by the Institut de Droit Inter- 
national, the ordinary limit should be six miles, and should 
be extended in the case of the centres of population and coast 
establishments above mentioned to fifteen miles (27,800 metres). 
At the embouchment or mouths of estuaries, rivers and canals, 
a State should be entitled to extend the limit. Where two or 
more States border on such estuaries or openings, their respective 
rights must be regulated by special convention. While, in the 
case of bays, gulfs, and other openings, the line at right angles 
is to be taken as a general rule, in each case attention must 
be paid to the configuration of the coast; and where usage or 
ancient custom has regarded bays, gulfs, estuaries or parts of 
the adjacent sea as within the jurisdiction of a particular State, 
such jurisdiction shall continue. The same principles are to 
apply to straits. If the two sides of straits belong to one State, 
and the size of the straits is inferior or practically equal to the 
whole extent of the jurisdictional waters of the two coasts, the 
whole of the straits should belong to the territorial sea. Where 
the straits appertain to two or more States, the separation of 
jurisdiction is to be fixed by convention between such riverain 
States. The expression ‘‘ mile ’’ corresponds to a marine mile, 
reckoned at sixty to a degree of geographical latitude. The 
ships of all nations are to have the right of traversing territorial 
waters, except in case of war, when belligerents may regulate 
navigation or close it, for defensive purposes, to all but their own 
vessels of war, and saving rights of passage to neutral vessels of 
war. Crimes and contraventions committed on board foreign 
ships during the passage of territorial waters should be subject 
to the jurisdiction of the riverain State, unless they fail to con- 
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stitute a violation of the laws or interests of such State, where 
neither the crew nor the passengers are subject to the juris- 
diction. Foreign vessels must, however, conform to special 
regulations and bye-laws made by the riverain State for the 
security of navigation or for maritime police. These, as well 
as defence, the securing of neutrality, public health measures, 
and other incidents of shore jurisdiction (such as control of 
smuggling, &c.) are, in fact, the principal ground of the right 
over territorial waters, because the jurisdiction does not result 
so much from absolute dominion, as in the case of the land, but 
from the consent of States, which recognises a_ particular 
maritime right in favour of each of them (t). 

There is no natural boundary between the territorial sea and 
the ‘‘free sea.’? Consequently, it becomes all the more 
important to secure a precise definition of jurisdiction over 
territorial waters, not only in order that war zones should cease, 
but so that even in time of war neutrals should have defined 
navigation rights over territorial waters, which should only be 
closed to them for strict purposes of defence. It was owing to 
the absence of definite rules that small neutral nations suffered 
greatly during the Great War, being not merely cut off from 
legitimate trade, but actually losing a great number of vessels 
and lives. The great losses which were then incurred, and the — 
even greater wrong done by the general violation of neutrality, 
leaving material loss out of account, should act as a warning to 
the nations to regulate the matter, in the common interest, 
before it is too late. 

The uncertain and unfortunate position which neutrals have 
occupied in the past leads to a consideration of the question— 
what is to be the general position of neutrals in the future? 
There is not much use in ensuring freedom of navigation on 
paper, when not merely territorial waters, but even parts of the 
high seas, are to become danger zones at the will of any 
belligerent who is powerful enough to enforce it. Nor is there 
much virtue in the limitation of the right of blockade, when a 
blockade can be put into operation, as has actually been the 
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case, without any limitation of time, place, or conditions—when, 
indeed, a neutral vessel, at the moment of departure from its own 
port, with an innocent cargo, is already committing a technical 
breach of blockade, under regulations of which it is entirely 
ignorant. In the same way, regulations as to contraband are 
valueless, when any articles which are the subject of commerce 
may at a moment’s notice be included in a list of prohibited 
cargoes, and any action, however innocent, be classed under the 
heading of ‘* unneutral service.’? Lord Parker of Waddington 
went so far as to say that if in the future it were made clear that 
there could be no neutrality, the danger of war would be 
minimised, because its risks would be increased. There is much 
to be said in favour of this suggestion. At present, neutrals 
suffer all the evils of war, and are compelled to look on with 
their hands tied. They must remain neutral, while belligerents 
are at liberty to disregard the rules of neutrality. Thus, no war 
can leave neutrals indifferent, especially as modern developments 
leave no portion of the earth’s surface unaffected by warlike 
operations, except, possibly, those undertaken by savage tribes 
in some remote interior region. Short of the abolition of 
neutrality, neutrals should have the right of direct intervention 
when there is any violation of neutrality. In contemplation of 
the settlement which was to follow the War of 1914-1918, Mr. de 
Montmorency proposed that ‘‘in the great international con- 
ferences which will follow the conclusion of the war, jurists should 
stand definitely for such a conception of neutrality as will throw 
the responsibility for the maintenance of the neutrality of 
neutrals on the sovereign Power to which such nationals 
belong”? (u). This suggestion, it is true, referred only to 
breaches of neutrality by individual citizens of a neutral State; 
but there is no reason why breaches by the subjects of a 
belligerent Power or by that Power itself should not be made 
equally punishable. It is true that a breach of neutrality, 
whether by a belligerent or a neutral, is already a justifiable 
cause for war under existing law. But to throw the onus of 
making war in defence of its rights upon a neutral, more especi- 
ally a weak nation, would impose upon it an unjust burden. Ft 
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must be the duty of all neutrals in common to punish such 
breaches, and rules should be adopted whereby measures for the 
protection of their rights may be put into operation. Such 
measures may either be actively warlike, or they may amount 
to a general rule of non-intercourse. In either case, they would 
probably act as a deterrent, the position of all neutrals would be 
strengthened, and there would be less risk of violations of right. 


VI. 
THE PAST AND THE FUTURE. 


While much has been done in recent years to further the 
cause of International Law, and there is an earnest desire, not 
only in the minds of jurists, but also on the part of rulers and 
statesmen, to make it a real and living force for the improve- 
ment of relations between the nations of the world, a great deal 
that has happened will give rise to misgiving and doubt. It is 
not only that the actual conduct of warfare has shown a dis- 
regard of time-honoured principles, devised for safety and the 
observance of civilised customs, but there appears to be a spirit 
of lawlessness abroad, indicating that men’s minds instinctively 
turn to the assertion of might, while right is merely a dream, and — 
its attainment beyond the reach of practical politics. Im many 
cases, where there is a dispute, there is a disposition to resort 
immediately to force, and to disregard pacific counsels or to 
avoid a settlement by amicable methods. Added to this, the 
terrible economic results of the Great War, which have been 
accompanied by universal suffering, have given rise to a feeling 
of despair and disbelief, in which many have come to hold that 
there is very little virtue in the institutions which men have so 
laboriously built up in the past, and little to hope for in the 
future. Nevertheless, if it be correct that the existing state of 
affairs is mainly the outcome of temporary conditions, however 
distressful, then there is no reason to despair. The bare survey 
of what has already been accomplished is the measure of hope for 
the future. While there have been inevitable set-backs, due to 
a great upheaval, it must not be forgotten that the advance of 
International Law has been much greater than that of municipal 
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law. In its own sphere, International Law has made relatively 
greater strides in one, or at most two centuries, than municipal 
law has made in thirty centuries. 

It is also doubtful whether war is the natural state of man. 
While it is true that the histories of most peoples abound in wars, 
they have in the main been due to the policy of rulers who were 
more or less autocratic, and who never deigned to consult the 
wishes of their subjects, even in so-called democracies. Even 
the republics of ancient Greece and Rome were far from being 
democratic, in the true sense of the word. The city-States of 
medieval Italy were not democracies. And in more recent 
times even parliamentary government, in many countries, has 
been far from representative of the will of the people. Cabinet 
government, though nominally responsible, has in reality shown 
itself irresponsible. With the wider extension of the franchise in 
recent years, however, there has come an increasing recognition 
of the necessity for studying the interests of the citizens at large, 
even if they have not in fact been consulted. It is, of course, 
clear that a democracy can take no direct part in the conduct of 
international relations and negotiations. In the last resort, the 
transaction of such matters must be entrusted to one or two, or 
at most a few, individuals. And it is upon the character and 
motives of such persons that the exact representation of the 
popular wish will in the ultimate resort depend. It does not, 
however, follow of necessity that the popular will should always, 
or even at any time, prevail. Crowds are apt to be led astray 
by appeals to their passions or their baser instincts, and they 
will in any event lack the necessary training, nor will there even 
be time to educate them to a just appreciation of the problems, 
often delicate, which arise out of foreign relations. The utmost 
that can be hoped for—and it may prove in the end to be by no 
means a negligible factor—is a greater growth of comprehension, 
and a better appreciation of other points of view. On the other 
hand, history is full of fatal instances of the danger to which 
peoples are exposed when their fate, and that of other nations, 
is subjected to the unbridled will of their rulers. Fortunately, 
though the ambitions of generals and statesmen, and sometimes 
even of nations, have at times succeeded in the temporary 
domination and even enslavement of others, this, through some 
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mysterious influence or perhaps capacity for resistance of human 
institutions, has never lasted for long periods, and such domina- 
tion has almost inevitably been followed by reaction ; and recent 
tendencies have been to resent such attempts, and, on the part 
of governors, to recognise the rights of the people, while the 
people have more and more come to assert their claims. As we 
have indicated, the voice of the people, particularly when it is 
expressed through the medium of a popular Press, is not always 
the voice of God. But it is better that their interests, if not their 
voice, should be consulted, than that those of a few should 
dominate. It is not necessary that statesmen should have their 
“* eyes on the ballot-box ”’ ; but the people, no less certainly, must 
have their eyes on their leaders. The growth of this spirit, the 
wider extension of a knowledge of international affairs, and the 
strong pressure of purely selfish and economic interests, will make 
for improvement in international relations, and ultimately to 
the attainment of reasonably satisfactory rules for their conduct 
and the pacific settlement of disputes. It is clear that such a 
spirit, whether resting on selfish motives or not, extensively 
prevails, and its existence indicates that war is not necessarily a 
natural instinct, but is rather imposed upon the mass of humanity 
from above. 

It is also evident that this spirit must be actively fostered, 
if mankind is to be saved from calamities even greater than those 
which have already overtaken it. The experience of the last 
great conflict, the effects of which are still overwhelming and will 
be felt for a long time to come, indicates clearly that no nation 
will be able to survive another of the same kind. And it is toler- 
ably certain that another such conflict will be of much greater 
magnitude and intensity, and attended by more terrifying results. 
Such a calamity it must be the main endeavour of statesmen to 
avoid. The mere realisation of the dangers which lie in the 
path, which no one of ordinary vision can fail to observe, is in 
itself a check to overweening ambition or unreasonable views. 
And much active work has been done, and is being done, for the 
settlement of disputes and the adjustment of apparently 
irreconcilable aims. Thus, to take a recent instance, we find 
that the Court of International Justice has settled, by the 
civilised methods of legal procedure, a dispute between two first- 
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class Powers relating to the Kiel Canal which in other times, 
when a different spirit prevailed, would have led to an immediate 
declaration of war. 

At the same time, much still remains to be done. No less. 
eminent an authority than Lord Birkenhead, in an address to the 
American Bar Association, has lately declared his unqualified 
adhesion to the Austinian conception of law, that International 
Law has not, and never will have a sanction, and that it does 
not deserve the name of law. The answer to this contention is 
easy—that laws existed before sanctions, that the sanction 
derives its authority from the law, and not the law from the 
sanction. But the existence of such conceptions, expressed as 
they are by influential men, shows the necessity of the constant 
practice and application of the beneficent principles of Inter- 
national Law. Without continuous enforcement they will fall 
into contempt and decay. With it, they will increase their hold 
upon mankind, and ultimately attain that dominance which they 
deserve. 

It will, however, not merely be unwise, but futile, to indulge 
in utopian dreams of the future constitution of the world. The 
nations may enter into alliances, into a world-alliance, for the 
preservation of peace, but, regard being had to past history, 
to human nature, and to the strong individualistic spirit of 
States, there will never be anything in the nature of a central 
government of States, divided as they are by racial, linguistic, 
traditional and other differences. ‘‘ The federation of the world,”’’ 
whether on a loose or a constitutional basis, is merely a poet’s 
impracticable and unattainable dream. The tendency is rather to 
the break-up of great States and the formation of small ones than 
to the fusion of nationalities in one world agglomeration. All 
schemes to this end will merely have the effect of delaying or 
retarding the necessary task of harmonising different aspirations, 
and reconciling States to one common aim of mutual under- 
standing and peace. Strict account must be taken of practical 
issues, such as are humanly attainable. The work has to be 
done by and with men, not super-men or angels. Regard must 
be had to things as they are, to local feeling and aspirations, to 
national history and character, to geographical and economic 
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factors. Chimerical visions are not merely unattainable—they 
fetter and demoralise the spirit, and undermine the work. 

This is the reason why the League of Nations can and will 
never be a super-State, and why fears of such an outcome are 
groundless. Its very name indicates its purpose. It is formed 
by the nations, which have not sunk their own individuality in 
it. The moment the League transcends its proper sphere, that 
moment it ceases to have effect, at any rate in and so far as it 
trespasses beyond the bounds marked out for it. Its scope is 
limited to the preservation and attainment of peace; and its 
function is not so much to settle international disputes as to 
prevent them. It interposes, by its intervention, a breathing- 
space in which disputant States are given time to take stock 
of their position, and to consider whether their complaints or 
grievances are truly grounded in reason, before they resort to 
the final arbitrament of war. No State is bound to accept the 
final decision of the League; but every State which is a party 
to the Covenant of the League must first give the League an 
opportunity of forming and passing an opinion upon the dispute 
before it resorts to war. Both national and international honour 
require that a State which is a party to the League shall abide 
by the Covenant; and, if this requirement is observed, it is 
likely in time to exercise an influence upon the attitude of> 
States which are not parties to the League. It may be that, 
in time, the League will require and receive wider powers, to 
make it more effective for the purposes for which it is designed ; 
it is certain that, even without such additional powers, as the 
world becomes accustomed to the work of the League, and in 
proportion as that work is practical and efficient, the decisions of 
the League will earn more and more respect, and that ultimately 
it will be recognised as an institution with which the world 
cannot afford to dispense. In this its chief agent will be the 
Permanent Court, dispensing strict and impartial justice without 
regard to any individual interests or prejudices. When once 
resort to the League and the Court shall have become a regular 
practice, and the decisions meet with general respect and 
approval, the risk of war will be reduced to a minimum, and the 
State which makes war wantonly, or without due and approved 
causes, will truly become an outlaw amongst the nations. But 
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the attainment of this end will not take place without continuous 
good will, honesty of purpose, and the diffusion of a pacific 
sentiment among the masses of the people, properly informed of 
the relations which exist between States, of causes of disputes, 
of the means for avoiding them, of the advantages of amity, 
and the evils, moral and material, attendant upon a state of war. 

The journey to the goal is not easy, and there are lions in 
the path. However, given the factors of which we have spoken, 
a reasonable measure of success, regard being had to human 
limitations, may be attained. The reign of unreason will give 
way to the reign of law. Not only will International Law assume 
its due place as the protector of the public rights of nations, 
but international protection and assistance will universally be 
accorded to the products of the human mind, to commerce, to 
the prevention of crime, the improvement of public health, 
the mitigation of disease, and all the numerous objects with 
which the welfare of the race is identified. The sway of Inter- 
national Law may: even, in time, exercise a beneficent influence 
upon the private law and life of nations, and lead them in the 
paths of progress to heights which have hitherto been regarded 
as beyond attainment. The progress, however, must not be 
too rapid. Every step taken must be sure, for only in that way 
will the result be permanent. 
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